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Liability Bank Paying Forged Pay Roll 
Checks 


There has recently been considerable agitation favor 
the payment employees large business organizations 
check instead cash, the object the innovation being 
help decrease the large number pay roll robberies which have 
been occurring under the present system. 

August special committee the National Crime 
Commission, which Professor Raymond Moley Colum- 
bia University acted chairman, made public report based 
the study more than one thousand newspaper accounts 
two hundred pay roll robberies during the year ending 
September 30, 1929. 

The committee recommended payment check the only 
adequate method circumventing pay roll bandits, pointing 
out that from January June 1930, “19 persons were 
reported the newspapers having been murdered pay 
roll holdups, injured, and the loss funds exceeds one 
million dollars.” 

recent decision the Supreme Court Iowa indicates 
that losses may also occur, even when the method payment 
check followed, proper care not exercised. The deci- 
sion Erickson Company Iowa National Bank, 
Rep. 342, and the opinion the court will found 
published full among the banking decisions this issue. 

The facts show that the plaintiff company had its employ 
accountant, who was charged with the duty preparing the 
pay roll checks. conceived the notion slipping some 
spurious checks with the pay roll, subsequently used 
for his own benefit. Each these spurious checks was made 
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payable the order person who was not then employed 
the company, but who had previously been its employ. 
When the pay roll was made the checks were presented 
the accountant the treasurer the plaintiff company for 
signature. The number checks each pay roll varied from 
119 150 and the treasurer, having reason suspect fraud, 
signed all the checks, the spurious along with the genuine. 

The accountant would then withdraw the spurious checks 
from the pay roll, forge the payees’ indorsements upon them 
and cash them the defendant bank upon which they were 
drawn. When the canceled checks were returned from the 
bank with the bank’s periodical statements, the accountant 
being also entrusted with the duty checking the state- 
ments, was enabled conceal his fraudulent acts. account- 
ant continued his wrongful operations for period more 
than three years, during which time total 10,671 pay roll 
checks were paid the defendant bank, which 479 were 
claimed the plaintiff company spurious. The exact 
amount the checks not given but apparently their total 
was from twelve fifteen thousand dollars. 

Ordinarily bank, which pays check bearing forged 
indorsement, liable for the amount the check its deposi- 
tor. The depositor, his part, under obligation make 
proper examination the paid checks when they are returned 
him the bank. According some decisions the depositor 
meets this obligation where, good faith, entrusts the 
examination the account the employee whom the fraud 
was committed. Other decisions take the opposite view and 
hold that the depositor charged with the knowledge which 
the employee has the irregularities the returned checks. 
the present case was held that the question whether the 
depositor was negligent not entrusting the examination 
the bank’s statements some employee other than the account- 
ant, whom the pay roll was prepared, was question fact 
for the jury decide. Accordingly verdict favor 
the plaintiff against the bank, which the court had directed 
without submitting this question the jury, was reversed and 
the case was back for new trial. 


| 


THE BANKING LAW JOURNAL 739 


Another important decision, with reference pay roll 
losses, was recently made the United States District Court 
the case International Harvester Company National 
Surety Company, Fed. Rep. (2d) 956. this case was 
held that policy insurance, insuring against pay roll losses 
resulting from robbery, does not cover the robbery money 
left empty room the insured’s messenger. The opinion 
the court this case will also found published full 
among the banking decisions this issue. 


Loan Contractor Not Covered Contractor’s 
Bond 


loan money made bank building contractor 
for the purpose paying the wages laborers the contrac- 
tor’s employ not covered the contractor’s bond guaran- 
teeing payment for supplies, labor, etc. 


This was held the California District Court Appeal 
the recent decision, People’s National Bank Southern 
Surety Company, 288 Pac. Rep. 827. 

The contractor’s bond, involved this case, which was one 
for $39,000, contained the following clause: 

“Now, therefore, said principal, contractor said 
contract, its sub-contractors, fails pay for any materials, 
provisions, provender, other supplies teams used in, upon, 
for about the performance the work labor done 
thereon, any kind, said surety will pay the same amount 
not exceeding the sum set forth above, and also, case suit 
brought upon this bond, reasonable attorney’s fee, 
fixed the court,” etc. 

The plaintiff bank loaned Hennessy Brothers Com- 
pany, the contractor, $21,369.89 “for the purpose paying 
the wages the laborers employed the contractor 
When the loan was not repaid the bank brought this action 
against the defendant company, which was the surety the 
contractor’s bond. holding that the bank was not entitled 
collect from the surety company, the court said: 
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While there considerable refinement the arguments counsel 
concerning the nature this transaction, think there escape 
from the conclusion that the money advanced the contractor, irre- 
spective the purpose for which was advanced, constituted essen- 
tially loan, the amount the money advanced, and that the 
relationship creditor and debtor between the bank and the contractor 
was thereby created. The fact that the money was advanced for 
particular purpose, alleged the amended complaint, does not 
change the legal character the act, affect any particular the 
legal relation between the bank and the contractor, effected thereby. 
loan does not become any less loan because the borrower names 
the purpose for which desires the money, the loaning party 
advances the money used the borrower, for specified purpose. 
loan, and simply loan, and takes additional character, 
nor the loan clothed with any additional sanctity simply because 
the parties thereto are agreed the purposes for which the money 
loaned used. make this statement because necessary 
keep mind the distinction between money loaned and materials 
supplies which are consumed enter into the construction 
building, the labor that expended thereon. Money not con- 
sumed, nor does enter into and become component part build- 
ing, even though may used pay for the materials supplies 
which enter into building. 

not need cite authorities support the statement that 
surety entitled stand upon the terms his bond. Admitting 
this principle, however, the appellant claims that the word “supplies” 
sufficiently broad meaning include money loaned advanced 
contractor; being the contention the appellant that the words 
“fails pay for any materials, provisions, provender other sup- 
plies teams used in, upon, for about the performance the 
work contracted done,” etc., are sufficient, reason the 
insertion the word “supplies,” render the surety liable for the 
money loaned the bank the contractor. not think, how- 
ever, that the word here used can taken from the 
portion the bond which appears, and given distinct and 
separate interpretation from that which necessarily follows from the 
reading the entire portion the bond covering which the surety 
has obligated itself. These words, think, refer something which 
goes into consumed the performance the work contracted 
The word “supplies” connected with the word “provender,” 
and followed the word “teams,” and given strict meaning, 
would relate thereto, but following the rule usually adopted con- 
struing lien cases, and desiring effectuate the purposes for which 
the bond given, may conclude that the word “supplies” covers 
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any kind material which goes into the building, consumed 
necessarily the erection the building. does not follow from 
this that goes outside the context the bond, and relates either 
money loaned money advanced. While appellant uses the 
term “money advanced,” use the term “money loaned” and “money 
advanced,” this case, meaning one and the same thing. 


Action Against Bank for Libel 


bank, which holds mortgages cotton crops certain 
persons and posts notice that effect public cotton yard, 
warning all buyers cotton from the persons mentioned that 
checks payment should made payable the bank and 
that otherwise the buyer would liable for conversion 
mortgaged property, does not thereby become liable for dam- 
ages action for libel, appears that the facts recited 
the notice are true. 

was held the Court Civil Appeals Texas 
recent decision, First State Bank Lyford Parker, 
Rep. (2d) 269. 


The opinion court this case reads, part, fol- 
lows: 


SMITH, J.—Appellant (the bank) fairly states the nature and 
result the suit, follows: 

“The appellee, Parker, sued the appellant, First State Bank 
Lyford, Texas, recover $25,000.00 actual damages, alleged 
have been suffered said appellee growing out the publication 
certain instrument, claimed the appellee have been published 
the duly authorized and employed servant and cashier the appel- 
lant, one Kriss Cloninger, fastening said instrument upon bale 
lint cotton the public cotton yard the town Lyford, Texas, 
and upon the allegation that the alleged publication was willfully, 
maliciously and fraudulently made, appellee also sought recover 
$25,000.00 exemplary damages. 

“The instrument claimed have constituted the libel, and alleged 
have been published the appellant, aforesaid, was follows: 
Crop Mortgages Held First State Bank, Lyford 

Tex. 
protection the buyer all checks covering cotton pur- 


chased from these parties should made payable the First State 
Bank, Lyford, Texas, and the seller: and the check delivered said 
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bank, otherwise the buyer stands liable for the conversion mortgaged 
property. 
Parker’ 
about 100 other citizens the county). 


“As basis for the recovery sought, appellee alleged that his good 
name, character and reputation for honesty and integrity, and 
man who pays his honest debts, had been greatly damaged and that 
had suffered great humiliation, distress mind, mental pain and 
agony. 

appellant answered way general demurrer and general 
denial, and especially pleading the facts connection with said in- 
strument,—denying especially that it, anyone authorized act 
for published the instrument the cotton yard, complained 
appellee, and especially alleging that it, privileged transaction, 
had delivered one Mitchell copy the instrument question, and 
that the said Mitchell, who was not the agent representative 
the appellant bank, had posted said instrument the cotton yard 
without the authority, knowledge consent the appellant bank, 
anyone authorized act for it, and that soon the bank learned 
that said instrument had been posted said Mitchell, it, acting 
through its president, immediately went and tore down said instru- 
ment.” 

The court, after peremptorily directing the jury return ver- 
dict for appellee “for least nominal damages,” submitted the ques- 
tion the amount actual damages and also submitted the issue 
malice and amount exemplary damages. The jury found for appel- 
lee the sum $325 actual damages, but, disagreeing thereon, failed 
resolve the issue malice find any amount exemplary dam- 
ages. From judgment against for $325, the bank has appealed. 

The plain and ordinary meaning the alleged libelous document 
was (1) that the bank held mortgage upon the crops the persons 
named therein, including appellee; (2) that the mortgage covered cot- 
ton grown and marketed appellee and those named with him; 
(3) that purchasers such cotton would become liable appellant 
for the value thereof for conversion. appears from the record 
that the facts stated the publication were true far they 
affected appellee. The bank held chattel mortgage upon appellee’s 
cotton crop, which mortgage was registered the appropriate records 
Willacy County. This being true, was further true matter 
law that purchasers the mortgaged cotton would liable therefor 
for conversion, stated the communication. These statements 
being true, appellee could not recover account the publication 
thereof. Article 5431, 1925, amended 1927 (Acts Fortieth 
Legislature, 121, 80, [Vernon’s Ann. Civ. St. art. 


THE BANKING LAW JOURNAL 


the language the utterance could any event construed 
into actionable reflection upon the character reputation 
lee, which quite doubtful (Youngblood Godair Civ. App. 
913), such reflection may deducible only from innuendo. 
Such deduction must made the jury, jury cases, from all the 
facts and circumstances surrounding the transaction, and was error 
for the court this case peremptorily direct verdict for appellee 
upon the effect the publication. Newell, Lib. 755, 331, 


seq. 


Liability for Prematurely Presenting Postdated 
Check 


novel question law was decided recently the Su- 
preme Court South Carolina the case St. Charles 
Mercantile Company Armour Company, 153 Rep. 
473. 

that case the court held, where the payee postdated 
check changes the date and presents the check for payment 
prior the time its original date, thereby causing the bank 
dishonor the check because insufficient funds, that the 
payee liable the drawer the check damages. 

The facts show that the plaintiff, St. Charles Mercantile 
Company, being indebted the defendant, Armour Com- 
pany, delivered the defendant check for $54.99. The check 
was delivered agent the defendant company, the 
second third August, 1926, and was postdated September 
The complaint alleged that the defendant deposited the 
check about August and that was presented the 
drawee bank Bishopville August 11. the time its 
presentment the plaintiff alleged that the date the check had 
been changed from September August plaintiff 
did not have sufficient funds the bank meet the check and 
the check was accordingly dishonored. The plaintiff brought 
this action against the defendant the theory that the defend- 
ant was responsible for changing the date the check and 
consequently liable for the damage done the 
credit the dishonor the check. 

The defendant specifically alleged that, the change 
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the date the check was made its office, was done without 
the authority anyone charge the office. 

The case was submitted the jury, which returned ver- 
dict favor the plaintiff for $2,000. 

The trial court gave the following instructions the jury 
upon submitting the case them for decision: 


(a) “If the defendant negligently, recklessly, wantonly willfully 
caused the check prematurely presented for payment and dis- 
honored, such conduct would actionable wrong and would 
presumed have resulted injuring the credit and commercial stand- 
ing the plaintiff.” 

(b) “If the defendant negligently caused postdated check given 
the plaintiff prematurely presented and dishonored its 
payment being refused for insufficient funds bank, the law would 
presume the absence evidence the contrary that the plaintiff 
was thereby caused suffer substantial damage, temperate amount 
account injury its credit.” 

(c) “Any willful interference with the business another fol- 
lowed damage actionable wrong; and the defendant will- 
fully caused the premature presentment postdated check drawn 
plaintiff bank, which resulted the dishonor the check 
because insufficient funds then being the bank pay it, would 
presumed the absence any evidence the contrary that injury 
resulted the credit the drawer, and his commercial standing from 
such willful act, and that the plaintiff was entitled such substantial 
damages would compensate him for such injury, well for such 
punitive damage you may determine from the evidence would 
proper punishment for such willful wrong.” 


(d) “Ordinarily check bank depositor may pre- 
sented for payment immediately without delay, provided pre- 
sented within reasonable time; but when the check the time its 
issuance postdated, that is, dated later day, the drawer 
the check only agrees and undertakes that the day named 
him the check will have the amount the check his credit 
the bank order then pay the check. the meanwhile the drawer 
the check entitled the free and full use his entire deposit, 
and such postdated check cannot rightfully presented for accept- 
ance payment before the day named.” 

(e) corporation artificial person composed aggre- 
gation natural persons, whose character and reputation may affect 
the credit and commercial standing the corporation. The credit 
and commercial standing corporation its property and would 
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entitled recover damages for any wrongful injury its credit 
and commercial standing.” 


holding that these instructions correctly expressed the 
law and affirming the decision the lower court, the Supreme 
Court said: 


quite apparent that, giving the instructions quoted, the 
trial judge, with appropriate changes and additions, followed closely 
the declarations legal principles made this court cases involv- 
ing the failure of, and refusal by, bank pay, proper presenta- 
tion, check depositor, when the bank had sufficient funds the 
depositor’s credit make the payment. The argument against the 
instructions challenges some extent their correctness, but more 
directly attacks their applicability the facts this case. 

our opinion that the charges contained correct legal princi- 
ples, and that they are sustained authority. This court, with Mr. 
Justice Cothran speaking for has made this concise statement 
law: “The theory upon which damages, substantial, but temperate 
amount, are allowed such cases [where bank fails honor 
depositor’s check], that the dishonor the check presumptively 
results injury the credit the depositor; being declaration 
against his solvency and correct business dealings.” Launay 
Union National Bank, 116 215, 107 925. 

case similar the Launay Case, Mr. Justice Hydrick, 
for this court, said: authorities agree, and this court has held, 
that, case like this, plaintiff entitled something more than 
nominal damages; but that the recovery should temperate 
amount.” Wilson Palmetto Nation Bank, 113 508, 101 
841, 843. 

The holding, shown the syllabus, Lorick Palmetto Bank 
appeal), follows: “Refusal bank pay check depositor 
having funds his credit saying the deposit was the savings 
department and could not paid except presentation pass-book, 
equivalent refusal pay and entitles depositor temperate 
damages, and recovery not dependent upon allegation and proof 
special damages.” 

The cases cited seem convincing that the legal principles 
announced the presiding judge, the subdivisions indicated the 
letters “a,” and “c,” were correct statements the law. 

The instructions indicated the letter “d,” the effect 
postdated check, are supported the decision this court the 
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was said: “If check was was expressly stated 
the time was passed that the drawer had funds the bank, such 
check would only mean promise the part the drawer 
future act and have funds the bank the future time stated the 
check, and this would more than obligation pay the 
future, and the check would only evidence debt.” 

See, also, 674, which line with the statement from 
the Winter Case. 

The appellant (Armour Co.) has not argued its exception which 
complained error the charge referred under our subdivision 
may, therefore, considered abandoned. may say 
passing, however, that the instruction the trial judge, the effect 
that the credit and commercial standing corporation its prop- 
erty, and that corporation would entitled recover damages for 
wrongful injury its credit and commercial standing, was correct 
declaration law. See 11. 

After reaching the conclusion that the principles law announced 
the presiding judge were correct, the inquiry leads next the 
applicability the given instructions the facts the case bar. 

While the class cases, such those Launay, Wilson and 
Lorick, supra, were decided actions solely against banks for non- 
payment checks alleged have required payment, think the legal 
principles there established were applicable the facts this case. 
This true, although the actions referred the decided cases were 
second appeal), while are the opinion that this cause one 
tort, which view, appears, was conceded all the parties the 
lower 

was the duty the bank, when check which properly de- 
manded payment was presented, make payment, the drawer had 
sufficient funds meet it. the funds were not hand meet the 
check, then was incumbent upon the bank return without 
unnecessary delay, with explanation its reason for declining 
payment. the bank was innocently misled the course pursued 
the improper conduct the appellant, the appellant was liable for 
such conduct. The injury the respondent, presumed the law 
have been sustained, was occasioned, true, the act the 
bank declaring the check nonpayable account lack funds, 
which declaration was true part and false part. the check 
had required payment the time its presentation, the statement 
that the funds were not hand would have been correct and 
actionable wrong would have resulted the law. But the check did 
not demand payment, and the presentation under the circum- 
stances, its false condition, caused the bank say other than the 
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truth, the failure have funds meet it—the wrongful presentation 
caused the bank say that the maker’s check had been properly pre- 
sented without the necessary funds meet it, and that declaration 
was false. 

The proximate cause the injury and damage the respondent 
(St. Charles Mercantile Co.) was not the wrongful act the bank; 
the proximate cause was fact the concurring acts the appellant, 
first, altering the check, and second presenting its altered 
condition. The appellant set motion the acts wrong the 
respondent. The appellant would not have done wrong presenting 
postdated check paid the proper time. But was wrong- 
ful act present postdated check with the illegal pretense that 
was not such check, but one requiring immediate payment. 

The main principles controlling this case, think, were announced 
our appellate court far back 1847, the case Harrison 
Berkley, Strob.) 525, Am. Dec. 578. that case, 
the plaintiff’s slave died from the effects excessive drinking alco- 
holic liquors. was against the law that time sell whisky 
slave without the owner’s consent. The plaintiff sued the tavern keeper 
for damages. The defendant resisted recovery the ground that 
the sale the whisky had been made him “free negro” (who 
had the legal right buy whisky), and that the free negro passed 
the whisky the slave. Judgment was rendered against the tavern 
keeper, and the law court appeals sustained the judgment. Among 
the important conclusions the case was this: “Where party, 
his own injurious act, has brought into operation agent, which con- 
curred produce the consequence, less liable because was 
not immediate his act.” (Syllabus.) 

The principles announced the Harrison Case have been referred 
and approved this court numerous decisions. That case has 
been cited, perhaps, almost much any case decided the appel- 
late court this state. See Shepard’s South Carolina Citations. 

The first paragraph the opinion Judge Wardlaw 
the Harrison Case singularly appropriate this case. said: 
“This action novel the instance, but that objection it, 
not new principle. law endures injury, from 
damage has ensued, without some remedy; but directs the application 
principles already established, 'to every new combination circum- 
stances that may presented for decision.” 

Since the appellant was the moving cause bringing about the 
act the bank, must apparent that the legal principles applica- 
ble the conduct bank declining pay check properly pre- 
sented, where the drawer had sufficient funds meet it, have also 
application this case. 
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Bank Not Liable for Negligence 


There conflict among the decisions the different 
states whether bank, which receives check for collection 
liable for the negligence correspondent bank, which 
forwards the check, which negligence results failure 
make the collection. 

New Mexico one the states which this question has 
now arisen for the first time the case Bays Albuquerque 
National Bank, 288 Pac. Rep. 17, recently decided the 
Supreme Court New Mexico. The court decided favor 
the non-liability rule. The following paragraphs are quoted 
from the court’s opinion: 


There are two rules which have been applied the courts the 
various states. number states, following the “New York Rule,” 
called, have held that the bank receiving the ordinary course 
business check for collection either the place where carries 
business, another place more less distant, undertakes 
perform the entire service required, and liable for the neglect, 
default, omissions, other misconduct its correspondent bank 
other agent whom sends the paper for collection and return, 
either the negotiation, collection, payment over the pruceeds, 
which loss sustained its employer and principal, unless 
there some agreement the contrary, either expressed terms 
necessarily implied from the attendant facts. 

the other hand, equal not greater number states 
following the “Massachusetts Rule” have held exactly the contrary, 
viz., that the initial bank, the mere fact deposit for collection, 
authorized employ subagents, who thereupon become the agents 
the owner, and directly responsible him for their defaults. 
There showing that appellant failed exercise due care the 
selection subagents. 

Appellant contends, and think correctly, that the Massachu- 
setts Rule should applied the case bar. 

applying the majority rule not run counter the 
enactment the last Legislature known the “Bank Collection 
Code,” being chapter 138, Laws 1929 (Comp. St. 1929, 13—1301 
13—1317). 


Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


This the sixth series articles which began the May issue 


Co-executors and Co-administrators. 

28. Powers Co-executors and 

29. Collection and Custody 

30. Sale Real Property Co-executors. 

Liability for Acts Co-executor. 
32. Surviving Executor Administrator. 


and Co-administrators. will may name sev- 
eral persons executors and all those nominated may, they de- 
sire and are qualified, assume the office. the estate in- 
testate, the probate court may appoint more than one administrator, 
the circumstances the estate make advisable. The 
however, appoint but one administrator. 

There reason for appointing more than one executor will, 
where individuals are named, and that lies the fact that sole 
executor may die become incapacitated. The appointment his 
suecessor then regulated statute, thrown into the hands 
the court. The result might the appointment someone whom 
the testator would never have nominated. 

This same reason does not apply where trust company ap- 
pointed. Nevertheless, there are many instances which co-executor 
named will act with trust company. The 
idea appointing corporate executor still somewhat novel and 
the testator still inclined feel that would prefer have some 
relative business associate directly concerned the settlement 
his estate. That idea will undoubtedly change time and the change 
should one the trust companies. 

the Eighth Regional Trust Conference the Pacifie Coast and 
Mountain states held Seattle during the early part Au- 
gust, Drew, vice-president the American Trust Company, San 
pointed out that, even from trust company’s point 
view, may desirable case where the co-executor 
the key man brains the business left the testator. 
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This one the few situations, not the only one, which 
trust company would welcome the appointment co-executor act 
with it. Albert Grutze, vice-president the Title and Trust Com- 
pany Portland, speaking the conference, referred two actual 
instances his own office, saying: 


one instance there was individual named one the co- 
trustees. The only thing ever did the estate was object 
every investment made because did not put everything into United 
States Government bonds. The estate not large enough invest 
the funds avoid Federal income taxes. 

another case fully three-fourths the time spent our staff 
the estate has been explaining our and 
just what was all about. have practically had give our 
appointee full trust officer’s training. These are just two 


reason not overlooked, pointed out Lane Webber, 
vice-president the First National Trust and Savings Bank San 
Diego, that, while the trust company must the actual work 
frequently necessary, under the laws some states, that the fees 
divided with the individual executor irrespective how much help, 
trouble, has been the settlement the estate. 


28. Powers Co-executors and With regard 
the powers co-executors, the generai rule that they are esteemed 
law but one person, representing the testator, and therefore the 
acts done any one them, which relate either the delivery, gift, 
sale, payment, possession, release the testator’s goods, are deemed 
the acts all, for they have joint and entire authority over the will. 
some has been made between the powers joint 
executors and joint administrators, admitting the right one 
several executors act for all, but denying this right one 
several administrators. This distinction, however, not generally 
recognized, the proper rule being that joint administrators and joint 
stand upon the same footing, that their rights and liabilities 
regarding the estate are the same and that one several adminis- 
trators invested with the same authority with respect administra- 
tion the estate one several executors, there being special 
powers conferred upon the executors the decedent’s 
ander Wills, page 2326. 

Barry Lambert, 300, the court said: 


however numerous, constitute entity, and re- 
garded law individual person. Consequently the acts any 
them respect the administration estates are deemed 
the acts all, for they have all joint and entire authority over the 
whole property. Thus one two executors may assign note belong- 
ing the estate the testator, make sales and transfers any 
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personal property the estate. may release pay debt, assent 
legacy, surrender term (of lease) make attornment (the 
acknowledging tenant new landlord upon the transfer the 
property) without the consent the 


general rule one two more executors possesses the power 
selling and disposing the personal assets the estate fully 
all join the act transfer. Kershaw Hicks, Ala., 108 So. 
Rep. 513. But the general rule that one several executors ad- 
ministrators may not individually create debt against the estate 
make new contract with respect the estate which will binding 
his associates. 

Galt Davis, Fed. Rep. (2d) 1012, widow, who one 
three executors estate, employed individual counsel, against the 
wishes her associates and without having secured authority from 
the court, was held not entitled charge the attorney’s compensation 
against the estate. 


29. Collection and Custody Assets. Each executor ad- 
ministrator has the right collect assets belonging the estate 
receive payment debts obligations. 

the Farmers’ Merchants’ Bank Willie, Ga., 126 
Rep. 899, was said: anyone the co-executors 
estate has the right collect the assets the estate, follows that, 
where certificate deposit issued bank the co-executors 
estate for funds belonging the estate, and deposited with the 
bank one the executors, although the bank has knowledge was 
chargeable with knowledge the fiduciary character the funds, the 
bank may the absence any protest from the other executor, pay 
the funds the executor whom the certificate deposit was de- 
livered, upon its presentation him and surrender the bank.’’ 

general rule the rights co-executors co-administrators 
the and control the assets estate are equal and the 
possession one regarded the possession all unless the one 
possession holds the property under claim personal ownership. 

The right the custody the assets the estate arose the 
case Smith Heyward, C., 105 Rep. 275, which was 
action one executor against his the plaintiff complained 
that the defendant refused turn over him any the estate assets 
his hands. There was charge maladministration incom- 
petency against the defendant, but the plaintiff was the opinion 
that separate administration each executor the assets his 
hands would result detriment the estate. The court held that 
this was not sufficient ground entitle the plaintiff compel the 
defendant hand over the assets question. 
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our own decisions,’’ said the court, ‘‘executors, 
however numerous, are regarded law individual person, and 
consequence, the acts any one them, respect the ad- 
ministration the effects, are deemed the acts all, for they 
have all joint and entire authority over the whole property. 
follows that each executor has the right the custody and control 
the securities; and that, more than one cannot have the actual 
manual custody thereof the same time, the one who the custody 
entitled retain it.’’ 

Where individual appointed act co-executor with trust 
might well incorporate the will clause specifically 
authorizing the trust company have custody all the assets 
the estate. 

The title the books and papers pertaining the 
estate equal. Each entitled inspect them and know what 
they contain. majority may agree which one their number 
shall have manual 1185, citing Bronson Bronson, 
How. Pr. (N. Y.) 481. 


30. Sale Real Property the absence 
authorization contained the will, authority granted 
statute order the court, executor has power sell his 
testator’s real estate. 

Where the will names more than one executor and authorizes them 
sell real estate belonging the testator, all the executors who 
have qualified and have not resigned must join the conveyance. 
one the executors refuses join valid title cannot transferred. 
Langhill Pennsylvania Railroad Co., Atl. Rep. 872. 

this ease the power sell was vested three executors. All 
three qualified and letters testamentary were issued them. The will 
provided that the executors ‘‘shall such time times them 
may seem best, sell and dispose all estate, real, personal and 

the opinion was said: 

apparent, therefore, without any discussion, that the dis- 
eretionary power conferred the testatrix could not exercised 
less than the entire number executors appointed her will. 
follows that the two executors could not convey the real estate without 
the and consent the third executor. 

learned court below was clearly right two 
executors from selling and conveying the real estate the testatrix 
without the concurrence and acquiescence the third executor, and 
the decree must therefore affirmed. well settled numerous 
decisions this state that where power sell and convey real estate 
vested executors, all the executors whose renunciations are not re- 
corded must exercise the power and join the 
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commission broker for effecting exchange real property 
not valid. Such agreement must joined the execu- 
tors. Benezet Hess, Pa. Super. Ct. 408. 

Where co-executor refuses join with his associates proper 
sale may compelled order issued out the court 
having jurisdiction. Simmons, 254 Pa. 231, Atl. Rep. 871. 

Loew Bedford, 212 Supp. 302, appeared that 
action was brought the three executors will recover rent due 
under lease which was executed only one the executors. 
objection the validity the lease was based the ground that 
should have been executed all the executors. The court held 
that the joining the other two executors plaintiffs the action 
constituted ratification and adoption the lease sufficient sustain 
its validity. 

administrator has authority sell real estate except when 
authorized statute and then only the particular in- 
stances and for the particular purposes designated the statute. 
The general rule that must first obtain order court au- 
thorizing him make such sale, which can only secured after 
showing that the case proper one which such order should 
issue. 

New York statute which went into Effect September 
1930 123 the Decedent Estate Laws), provides: ‘‘Power Ad- 
ministrator Over Real Property. The administrator decedent who 
dies after the thirty-first day August, nineteen hundred and thirty, 
shall have power take possession the real property such de- 
cedent, and any interest therein, and manage the same and col- 
lect the rent thereof. Such administrator may sell, mortgage lease 
the same subject the limitations and the manner authorized 
the provisions article thirteen the surrogate’s court act.’’ 

This statute considerably enlarges the powers New York ad- 
ministrators and facilitates the settlement estates where there 
will. 


31. Liability for Acts Co-executor. the liability one 
executor for the acts his the general rule that ex- 
ecutors are liable for the assets which come into their hands, and are 
not responsible for the acts except when they assent 
thereto are guilty negligence. executor not liable for 
devastavit waste the estate) his co-executor unless con- 
tributes directly indirectly reason his negligence, since 
does not, virtue his acceptance the trust, become insurer 
the trust funds against the possibility loss, nor surety for his 
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Washington decision, In-re Haggerty’s Estate, 178 Pac. Rep. 
644, was held that executor was not liable for money belonging 
the estate, wrongfully withdrawn from the bank, which had 
been deposited his co-executor. appeared that the 
deposited the money the bank such form that could with- 
drawn his signature. led the defendant executor believe, 
however, that the money could not withdrawn except checks 
signed both them. 

the opinion the court said: 


courts this country seem irreconcilable conflict 
opinion upon the question when executor becomes liable for 
the acts his resulting loss the estate. 

general, not universal, rule, that executor ad- 
ministrator not liable for the acts, defaults, devastavits his 
unless has some manner aided, 
in, contributed them. 

difficulty arises the application this general rule 
facts attending particular cases determined, and those wherein 
found the seemingly irreconcilable conflict the opinions the 


One the difficulties which may arise between co-executors 
illustrated the Sternberg Wolf, J., 100 Atl. Rep. 333. 
this case appeared that father, his will, left his son the 
sum $2,000, paid over the son’s arriving the age 
years, provided that had, that time, remained free from evil 
habits and associations. The will placed the matter determining 
whether the payment should made entirely within the discretion 
testator’s widow. the time arrived she decided that the 
son had proven himself deserving the legacy. But the estate was 
not able pay, the reason being that the widow and her co-executor 
had wasted and used its funds. She was insolvent but the co- 
executor was good for the amount the legacy. was held that her 
dealings with the estate did not deprive her the right make 
decision under the terms the will and that the co-executor was 
liable the son. the opinion the court said: 


doubt the mother disqualified. She did her son wrong 
when she wasted the money. Must she required this court 
him another? Must the court say her, will not regard your 
tificate because you are not possession the fund?’’ 


The court answered the question for itself the negative. 

has been held that against the policy the law for 
executors make agreement whereby the affairs the estate shall 
administered one them only. proper, however, for joint 
executors, arrangement among themselves, subdivide the work, 


THE BANKING LAW JOURNAL 755 


each attending particular matters. But one representative cannot 
escape liability turning over the control the affairs the estate 
his where, reasonable attention his part, could 
have prevented the wrong committed the other. 


32. Surviving Executor Administrator. Where one several 
executors administrators dies, the management and control the 
estate vest the survivor survivors. So, where one several 
executors dies the survivor survivors may execute power sell 
real vested the executors the will.- Striker Daly, 162 
Supp. 527. this appeared that will named two 
persons act executors and trustees and authorized them sell 
any the testator’s real estate when their judgment such sale 
would for the best interests the estate. Both the executors 
qualified but later one them, upon his own petition, was allowed 
resign. The remaining executor sold piece property belonging 
the estate and executed the deed ‘‘as sole acting 

Section 166 the New York Real Property Law provides fol- 
lows: ‘‘Where power vested several persons all must unite 
its but, previous such execution, one more such 
persons shall die, the power may executed the survivor sur- 
and Section 2694 the Code Civil Procedure provides 
that where power sell real estate given several executors 
trustees and any them neglect qualify, sales made executors 
trustees who qualify are valid. 

Under these provisions, the resigning executor had died before 
the executor the deed had never qualified clear that the sale 
his would have been valid. The question here presented 
was whether sale real estate one executor, where his co-executor 
has resigned, valid. was held that notwithstanding the statutory 
provisions referred sale, made under the circumstances which 
appear this case, valid. 

Where trust charged upon the executors will, the trust 
does not become upon the death one the executors; 
may executed the survivor. Kennedy Mangan, 278 Fed. 
Rep. 1009. 


Co-executors and Co-administrators. Where 
there are two more executors administrators the general rule 
that the commissions which one fiduciary would entitled are di- 
vided among those who act equal shares. This not such ad- 
mirable arrangement where trust company, acting conjunction 
with individual assumes, metter course, the burden the 
work and still divides the compensation with its inactive associate. 
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The matter division is, course, fréquently matter agreement 
between the corporation and the individual. reach satisfactory 
arrangement calls for tact more than legal knowledge. 

New York has statute this respect which seems work out 
with fairness the fiduciaries. Section 285 the Surrogates Court 
Act provides that ‘‘if the gross value the principal the estate 
fund accounted for amounts one hundred thousand dollars more, 
each executor, administrator, guardian testamentary trustee en- 
titled the full compensation principal and income allowed herein 
sole executor, administrator, guardian testamentary trustee, 
unless there are more than three, which the compensation 
which three would entitled must apportioned among them ac- 
cording the services rendered them, 

statute this form would good one for the various bank- 
ing associations for adoption their respective states. 
The subject compensation, apart from eases involving joint fiducia- 
ries, will taken subsequent article. 


(To continued 
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Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


LIABILITY BANK PAYING FORGED PAY 
ROLL CHECKS 


Erickson Co. Iowa National Bank, Supreme Court Iowa, 
230 Rep. 342 


accountant the employ the plaintiff company was 
charged with the duty preparing checks for the company’s pay 
roll. The accountant padded the pay roll adding spurious 
checks. These checks were made payable the orders persons 
who had formerly been employees the company but who were 
not the time employed it. forged the indorsements 
these checks and cashed them the defendant bank which they 
were drawn. The accountant was also entrusted with the duty 
verifying the bank balance and returned vouchers and was 
enabled conceal the fraud from the company’s officials. Over 
period three years misappropriated many thousands 
dollars this manner. was held that was question fact 
for the jury decide whether the plaintiff was negligent not 
having the bank statements verified some other employee and 
relieve the bank from the liability which ordinarily attaches 
the payment checks bearing forged indorsements. judg- 
ment favor the plaintiff against the bank was accordingly 
reversed and the case was sent back for new trial. 


Action law depositor against the defendant-bank 
drawee certain checks recover the amount paid thereon and 
charged the deposit account the plaintiff. The alleged ground 
recovery that the person, who presented said and 
lected the same, had title thereto, that the purported indorse- 
ment the payee thereon was forgery. The answer comprised 
general denial. also set forth the facts and attend- 
ing the payment the checks whereby the plaintiff through its 
negligent and wrongful conduct misled the defendant and induced 


443, 


q 
its belief the genuineness the indorsement, and whereby also, 
NOTE For similar decisions see Banking Law Journal Digest 
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after the payment the checks and after the plaintiff had oppor- 
tunity know their true character, negligently failed advise the 
defendant that they were spurious, whereby the defendant lost the 
opportunity protect itself. The answer pleaded also estoppel 
based upon the same negligent acts. the close the evidence, 
the court sustained the plaintiff’s motion for directed verdict for 
the full amount all the checks, with interest thereon, and judgment 
was entered accordingly. From such judgment, the defendant has 
appealed. 

Reversed. 

Nourse Nourse, Des Moines, for appellant. 

Parrish, Cohen, Guthrie, Watters Halloran, Des Moines, for 
appellee. 


EVANS, J.—Many the facts involved herein are recited and 
considered the opinion State Cordaro, 206 Iowa, 347, 
218 477. Reference may had thereto for many the 
details omitted from our present 

The vital question this case whether the evidence the 
record was sufficient justify directed verdict for the plaintiff. 
The evidence was sufficient show forgeries indorsements 
checks, which were paid the defendant and charged the account 
plaintiff; and the showing that respect was quite conclusive. 
The plaintiff thereby made prima facie case. The plaintiff was 
not required prove negligence the part the defendant 
failing discover the forgeries. Nor would avail the defendant 
show that exercised due care that respect. The duty the 
defendant, drawee, pay the check only holder thereof under 
genuine indorsement, was quite absolute. Whatever degree care 
was exercised, the drawee paid the check its peril nevertheless. 
While true, however, that degree care its own part will 
avail the drawee defense, also true that may show that 
was deceived, misled, induced make the payment the 
negligent acts the plaintiff itself through its authorized agents. 
This application the rule estoppel recognized the Negotiable 
Instruments Law (Code 9483). upon this issue 
contribution through its own misleading acts, the failure the 
defendant the spurious character the indorsement, that 
our will directed herein. 

The plaintiff was manufacturer novelties the city Des 
Moines, and had pay roll comprising from 119 150 persons. The 
checks involved this litigation purported their face pay 
roll checks. They were fact fictitious checks fraudulently incor- 
porated the pay roll list Cordaro, one the officials the 
plaintiff. 
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The official force the plaintiff-incorporation consisted Erick- 
son, president; Bridges, treasurer; Rice, office manager; and Cordaro, 
accountant and pay roll clerk. These officials had their desks all 
the same office. Cordaro, who had previously been bookkeeper 
the plaintiff, was promoted March, 1923, the position above 
named. His peculations began July, 1923, and continued until 
his detection August, 1926. Some time prior Cordaro’s employ- 
ment, the office manager had devised and put into effect system 
checks and balances and accounting under which the 
was conducting its business, and especially the financial end thereof. 
Under this system account was kept with every workman. 
each one was assigned work card, clock card, record card, and 
clock number. Every workman was required daily fill out his 
work showing the number hours work for the day and 
the nature the work. was also required ‘‘punch the 
both arrival and leaving his work. these data the 
record card was made the office. Pay day occurred twice each 
month. the 17th day each month the pay roll was made up, 
and checks issued, payment for the first fifteen days the month. 
the second day the following month payment was similarly 
made for the last half the preceding month. The amount due 
each workman was computed from the work card and from the 
clock card tabulated the record card. The correctness pay 
check could always ascertained reference the cards, both 
the name the payee and the amount pay due. order 
out this system, was apparently necessary have special 
arrangement with the bank which the checks were drawn. 
For that purpose the plaintiff carried two accounts the bank. 
One them was known the general account, the other pay 
roll account. All deposits funds were made the general account. 
When the pay roll was made semimonthly date, its sum total 
was ascertained the plaintiff’s office. check for this sum total 
was drawn the treasurer, which was deposited the pay roll 
account. other manner were deposits made the pay roll 
account. Each pay roll check was drawn show its face 
the details which connected with the record cards. The following 
exhibit sufficient illustration the form the check: 


Erickson Company, Incorporated 
13502 
Advertising Specialties 
Moines, Iowa, July 1925. 
the Order Nora Shepard—#49, $32.49 Exactly Thirty 
Two Dollars Forty Nine Cents 
Roll Account 
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the Iowa National 
Des Moines, Iowa 
Bridges. 
Check endorsed follows: 
Shepard 
Each check the clock number the payee the check. 
The words ‘‘Pay Roll Account’’ were written red ink the right- 
hand lower corner each check. Each check was intended advise 
the drawee-bank that was issued payment the wages the 
payee. Such general way was the system vogue the office, 
which was extended also the banking operations. 

The evidence tends show that Cordaro conceived the idea 
padding the pay roll his own benefit. order so, adapted 
his method the system vogue. The duties devolving upon him 
pay roll clerk were make the pay roll for the past half 
month and prepare the checks for the purpose payment. The 
checks were prepared the use addressograph, and the name 
each payee appeared type. The checks, thus prepared, were 
presented Bridges, the treasurer, for signature. For the period 
three years, these checks were all signed Bridges presented 
him Cordaro. The method padding adopted Cordaro 
was draw check and name therein payee some former em- 
ployee who was not such the time the check was drawn. Such 
purported show the usual details appearing upon all the 
pay roll checks. The copy set forth above sufficiently illustrative. 
The payee, Nora Shepard, had been previously employee. Similar 
checks had been issued her while she was employee. The 
check thus drawn was spurious, the sense that nothing was due the 
payee, and she had nothing with the check. Nor had she 
present clock No. 49. signing the pay roll checks, Bridges did 
not distinguish between those that were genuine and those that were 
spurious. signed all them. The spurious checks could have 
been detected Bridges reference the work cards and the 
clock but such reference was made. Upon the signing 
the checks Bridges, they were all delivered Cordaro for distribu- 
tion. such distribution some them were cashed Cordaro 
the request the payees. The spurious checks were indorsed 
blank him the name the payee. Underneath such indorse- 
ment wrote his own name. They were presented him the 
bank for payment. Payment was made. This process was substan- 
tially repeated with the successive pay rolls. Seventy-two pay rolls 
are involved. 

During the period covered the investigation, 10,671 
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checks were presented the bank and paid. this number 479 are 
claimed plaintiff spurious. Every month during that period 
the drawee-bank balanced the account the plaintiff and returned 
statements thereof the plaintiff, together with all the checks cashed. 
Every statement thus furnished the bank printed warn- 
ing bold type upon the depositor examine the account 
and report errors, any. also announced that, unless errors 
were reported, the account would deemed correct. The plaintiff 
apparently acquiesced this printed warning, and assigned 
Cordaro the duty check the statement the bank with the records 
the corporation. Other than the assigning this duty Cordaro, 
checking the bank statement with the records the plaintiff 
was made. The defendant introduced evidence the effect that 
carried insurance cover such losses are herein indicated, and 
that the protection such insurance was lost reason 
delay discovery. Such, general, the character the evidence 
this record. sufficient carry the issue negli- 
gence and its contribution the defendant’s mistake either 
question law the court question fact the jury? 

have already referred the duty drawee-bank pay 
the checks its depositor only proper holder, absolute 
one. This rule liability applicable strictly the relation 
depositor and depositary. Where the relation depositor and de- 
positary modified qualified mutual understanding the 
parties themselves, the rule mutual obligation may modified 
also. conduct and understanding the parties themselves may 
mutual obligations quite independently the naked and strict 
rule liability which would otherwise obtain. such case the 
depositor may conduct understanding assume duty aid and 
protect the depositary, such, and may estop himself from enforcing 
liability against the depositary where his own failure duty misled 
the depositary his injury. 

this case the plaintiff could charged with full responsi- 
bility for the conduct Cordaro, its cause action would fail under 
the foregoing rule. generally accepted, however, rule 
law, that principal not chargeable with the fraudulent knowledge 
acquired his agent pursuit purpose the agent defraud 
his principal. Just why, the application this rule, should 
deemed logically necessary shift the resulting injury from the 
principal innocent third party, who deals with the agent within 
the scope his authority, not readily apparent. qualified 
sense, such the holding the cases. will noted that the 
plaintiff was operating under system checks and balances, and 
such system extended from its offices the bank counter where its 
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checks were paid. The drawee-bank responded the system 
and relied upon mutually beneficial the protection both 
the corporation and the drawee-bank. assuming the methodical 
burden the system, the drawee-bank was fairly entitled its 
benefits. The larger purpose the system was prevent the very 
thing that actually happened. The wrongdoing Cordaro was 
complished, not the working the system, but the failure 
the observe its requirements. These checks were 
spurious from the beginning. They never had valid existence. The 
name the payee was fictitious. This was violation the system. 
Its fictitious character could readily have been discovered the 
corporation’s office reference the cards. signing these checks 
and delivering them Cordaro for distribution the payees, and 
for presentation the drawee, Bridges represented the drawee- 
bank that they were actual pay roll checks, and that the payees 
named therein were actual present employees the corporation. 
was material misrepresentation, though not knowingly made such. 
The drawee-bank was under the duty knowing that the indorse- 
ment was genuine. response that duty, exercised some degree 
ascertain that fact. The greater the degree care, the 
greater the protection afforded itself. the representation made 
Bridges the effect that the payee the check was present 
employee was fairly sufficient satisfy the drawee-bank the 
genuineness the indorsement, and relied thereon the paying 
the check, then negligence the part Bridges making the 
representation without knowing its truth falsity would operate 
defense herein. the drawee-bank paying the check reasonably 
believed that the payee was present employee, might also reason- 
ably believe that the indorsement was genuine. such event the 
plaintiff would chargeable with negligence inducing the belief. 

this point have taken account the action 
Cordaro. The plaintiff-corporation was not chargeable 
authorities with the guilty knowledge Cordaro, which knowledge 
had been acquired him his own interest and hostility 
the interest his principal. This does not mean that the principal- 
corporation may absolved from responsibility for failure make 
the investigation, which Cordaro ought have made its behalf. 
duty rested the corporation verify the checks issued and 
see that they were genuine their face, and drawn genuine 
payees, then the fraud Cordaro hostility his principal would 
not excuse the principal from performing the duty, which delegated 
mistakenly Cordaro. The rule such case stated First 
Nat. Bank Philadelphia Farrell (C. A.) 272 371, 376, 
follows: 
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weakening this general rule, other principles come into 
operation according vary its application and accord- 
ing also responds the test whether the failure the depositor 
promptly examine the bank’s statements and apprise dis- 
errors has misled the bank its prejudice. These arise 
more frequently when agent, whom the depositor has authorized, 
this case, examine and settle the account, has himself depleted 
the forged checks, altered checks, checks drawn beyond 
the scope his authority, against which the bank has right 
protected. Here the depositor owes the bank the further duty 
properly supervising the conduct his agent the examination 
the bank’s statements especially where appears that the agent 
committing the frauds had interest concealing them. 
such instances the hold that knowledge dishonest agent 
fraudulent entries and incorrect balance equally the knowledge 
his with the qualification, however, that the principal 
chargeable, not with the knowledge wrongdoing the agent possessed 
from the fact that himself was dishonest, but with knowledge 
such faets honest agent, unaware the wrongdoing, would 
acquire when examining the statements within the scope his em- 
ployment. The dishonesty the agent does not change his relation- 
ship his principal, and does not change the rule 
charging his principal with knowledge such 


While true such that the principal not affirma- 
tively chargeable with the wrongdoing its hostile agent, never- 
theless chargeable with its own duty, which had mistakenly 
delegated the hostile agent. may not rely upon the default 
its false agent excuse for its own failure perform the duty. 
The failure performance duty chargeable the principal 
through whatever agency the failure results. this case the 
representations fact made the face the checks Bridges, 
the signer thereof, might reasonably relied upon the drawee, 
and when relied they reasonably tended relax further 
investigation the part the drawee, for its own protection, then 
they worked estoppel against the plaintiff. The drawee might 
well influenced the apparent probability that the payee 
pay roll check could not readily deprived his check without 
immediate discovery. also manifest upon this record that, 
the payee each check had been genuine, there would have been 
false indorsement and negotiation the check. there- 
fore apparent that the system devised and put use the plaintiff- 
corporation, and participated and relied the drawee-bank, 
broke down the very office the corporation, not through any 
weakness the system, but through the failure the corporate 
officers observe its requirements. The very protection that the 
system offered the drawee-bank did thereby become mere trap 
into which the drawee-bank fell. 
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Was the plaintiff guilty negligence contributing the de- 
fendant’s injury after the payment the checks and after receipt 
the bank statements? Monthly statements were furnished the 
and these were accompanied with the original checks, 
which had been paid and The corporation was requested 
examine the statements and the checks. purported so. 
Clearly, had some duties this respect. said, however, 
that was not primarily bound discover forgery the indorse- 
ments. Ordinarily, had the right presume that the indorsements 
had been verified the drawee-bank. The general theory upon 
which this rule law predicated that ordinarily the drawer 
the check has control over after leaves his hand and has 
means available for testing the genuineness indorsements. This 
rule has special application indorsements made after negotiation 
the check the payee. There may circumstances whereby 
the drawer check would have knowledge imposing duty upon 
him impart information the drawee. Suppose, for instance, the 
drawer should draw his check his own wife. Suppose that the 
same should stolen and thereafter collected upon forged indorse- 
ment, and this with the knowledge the drawer. The check being 
returned the drawer with the monthly statement, could properly 
refrain from imparting knowledge such facts with reasonable 
promptness the drawee, who had paid the check? the case 
bar, the check was spurious all its parts, except the signature 
the treasurer. the drawee had paid the payee, fraud would 
have been accomplished thereby, and the loss the plaintiff would 
have been the same. the drawee had known that the name 
the payee was fictitious, and that the person named was not present 
employee, this knowledge would have stimulated further investigation 
the drawee for his own protection. Information those facts 
would have been more valuable before, than would after, pay- 
ment. But even the subsequent discovery would have operated 
prevent future losses and would also furnish better present oppor- 
tunity recoup the loss already suffered than was available the 
defendant later date. The case Pannonia Bldg. Ass’n 
West Side Trust Co., Law, 377, 108 240, 243, has much 
the checks were regularly executed their face, proper officials, 
which the wrongdoer was one. The payee was fictitious. Quoting 
from the opinion: 

principles enunciated these applied the facts 
above enumerated, make perfectly obvious that the plaintiff loan 
association was negligent not examining its bank passbook when 
and the vouchers returned therewith, which included the 
forged checks question; for, had done any one more 
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its officers, other than Szedlak, would have discovered that all 
these checks had been ultimately paid its treasurer individually, 
which fact alone would have put upon inquiry which would have 
led unerringly the detection the fraud, and this the earliest 
stages its perpetration. was, the acceptance these balanced 
passbooks from the defendant trust company many times 
the fraud, without protest objection the forged checks, 
amounted account stated between the parties plaintiff and de- 
fendant herein, and worked estoppel against plaintiff.’’ 


line with the foregoing, see the following our own cases: 
Benton County Bank Walker, 728, 241; First 
State Bank Williams, 143 Iowa, 177, 121 702, 
(N. 1234, 186 Am. St. Rep. 759; Des Moines National Bank 
Sisson, 143 Iowa, 191, 121 533; State Bank Prairie City 
Cooper, 201 Iowa, 225, 205 333; and First National Bank 
Williamson, 205 Iowa, 925, 219 32. 

view the fact that the invalidity the checks 
question was that the name the payee was false and fictitious, the 
discovery that fact would necessarily explode the whole transaction. 
The ready means discovery reference the cards was all 
times the possession the plaintiff. actual reference the 
eards would have disclosed the fiction. The plaintiff purported 
use its facilities for such information, but failed fact so. Can 
its failure charging the same faithless officer? 
think not. While was not chargeable with the actual knowledge 
its faithless officer, was chargeable nevertheless with 
the performance its own duties, and less because delegated 
the same faithless officer. our recent case 
Central State Bank, 203 Iowa, 833, 211 542, 1297, 
relied the plaintiff, recognized the doctrine here under con- 
sideration, and awarded new trial the defendant the issue 
plaintiff’s negligence contributory the injury sustained. The 
evidence this record stronger its tendency prove 
negligence than appeared the Case. 

are opinion that the very system under which the plaintiff 
was operating, and pursuant which the defendant was co-operating 
imposed upon the plaintiff reciprocal obligation not otherwise im- 
plied the law. This was obey the requirements its own 
system upon which had impliedly invited the drawee-bank rely. 
The system itself was theoretically perfect for its purpose, and pru- 
dent banker might justified putting great reliance thereon. 
The persistent and long-continued failure the plaintiff observe 
the requirements the system was apparently the efficient cause 
the resulting loss. jury should find, the resulting loss should 
allotted accordingly. 
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are opinion that the plaintiff was not entitled directed 
verdict, and that the issue the question plaintiff’s negligence 
should have been submitted the jury. 

The judgment below accordingly reversed. 

All the Justices concur. 


PAY ROLL LOSS NOT COVERED ROBBERY 
POLICY 


International Harvester Co. National Surety Co., United States 
District Court (N. Illinois), Fed. Rep. (2d) 956 


policy insuring against pay roll losses resulting from robbery 
does not cover the robbery money left empty room 
the insured’s messenger. 


Law. Action the International Harvester Company against 
the National Surety Company. 

Judgment for defendant. 

Wilson, Hale Templeton, Chicago, for 

Winston, Strawn Shaw, Chicago, for defendant. 


WILKERSON, J.—This suit brought recover $80,421.47, 
loss claimed have been sustained under burglary policy insur- 
ance. 

The insuring clause follows: ‘‘For direct loss robbery 
money, intended for pay rolls only, care custody any 
employee the Assured, while acting Messenger Paymaster, and 
while receiving, handling, conveying and distributing the same, 
and from and within such place places may directed the 
Assured and described Statement No. the 

The policy defines 

within the meaning the policy limited 
felonious and forcible taking property: 

violence inflicted upon the person persons the actual 
eare and custody the property the time, 

putting such person persons fear violence, 

overt felonious act committed the presence such 
person persons and which they were actually cognizant the 
time, 

From the person direct care and custody custodian, 
who, while conveying property insured under this policy, has been 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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killed rendered unconscious injuries inflicted maliciously 
sustained accidentally. 

Premises referred this contract shall mean the 
property the Assured the various locations named the policy 
including intersecting streets not beyond outside boundary such 


Under the heading ‘‘Special are the following: 


The company shall not liable for any loss: (1) Unless 
effected between the hours between and 

The hours described the policy shall refer 
the hazard existing outside the premises the Assured and 
made part this Contract, that the hours coverage all pay 
roll money the premises the Assured are extended cover from 

Under the heading, ‘‘Location where money paid employees 
and the number guards accompanying each paymaster 
tion and kind used and other form 
the following: 

Guards Private Conveyance Other Protection 

Tractor Works, Chicago, Ill. 

two the other plants provision made for ‘‘safe’’ for 
other protection. 

The policy further provides: 

paymasters not exceed thirty-two (32) but there 
may many assistant paymasters are required and the per- 
sonnel the paymaster any place, any his assistants 
entirely eliminated. 

shall not breach warranty dismiss any and all 
guards used the conveyance said pay roll moneys, after the 
paymasters shall have entered the premises the 


March 1926, money, intended for pay rolls only, was trans- 
ported Brink’s Express from plaintiff’s main office the Tractor 
Works. was box feet long, feet high, and inches 
broad, weighing about 175 pounds. was removed from the express 
wagon and carried the expressmen into room known the 
conference room and placed the floor the northwest corner 
the room. This room was one series along the south front 
the building. They were separated partitions which the lower 
feet were solid wood and the remaining portions glass. The rooms 
their order from west east were the office the superintendent, 
the office the assistant superintendent, the conference room, and the 
office the cashier. Then came the vestibule, the other side 
which were additional rooms. Johnson, the cashier, gave receipt 
for the box, Brink’s messengers and guards went away and the door 
the conference room was locked. one remained the con- 
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ference room. appears that one was the office either the 
assistant superintendent the cashier. Waring, the assistant super- 
intendent, and Lutz, the superintendent, were the superintendent’s 
office. There were watchmen and other employees different parts 
the building. Wrath, the regular paymaster, was not the build- 
ing. not claimed that any employee, with the exception Lutz, 
the superintendent, was charged with the care and custody the box, 
paymaster messenger, after had been placed the conference 

About thirty minutes after the box was placed the conference 
room, group robbers invaded the premises, covered Lutz, the 
watchman, and other employees with revolvers, fired shots, broke the 
glass partition the conference room, and carried away the box. 

This question must answered: Was there robbery, within the 
meaning the policy, from the care custody Lutz, while was 
acting messenger paymaster, and while was receiving, han- 
dling, conveying, distributing the money? And answering the 
question consideration must given the definition 
the policy, which the violence, threats, felonious acts must 
directed against committed the presence the person per- 
sons the actual care and custody the property. 

Plaintiff stresses the rule that contracts insurance should 
liberally construed accomplish the purpose for which they are made, 
and that the language the policy must ‘interpreted with reference 
its general purpose and its particular subject matter. The object 
the policy, said, should not defeated any narrow in- 
terpretation its provisions, nor adopting construction favor- 
able the company there another construction equally ad- 
missible under the terms the policy. The rule, however, does not 
permit the court make contracts for the parties take away 
from plain and unambiguous terms their obvious meaning. 

urged that, inasmuch defendant for long time had fol- 
lowed the practice leaving the pay roll box this conference room 
the manner which was left March 1926, the policy must 
construed having been written with that practice mind and 
held cover the entire period the pay roll operations, including 
the time when the box was ‘‘at 

The language the policy seems clear. the contention 
that was written with the specific pay roll operation this plant 
one out thirty-two) mind, its provisions 
idea that was intended cover any part pay roll operation 
when the money was not the actual care and custody mes- 
senger paymaster. might contended with just much force 
that the policy was framed relieve the defendant from liability 
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whenever the plaintiff saw fit give the pay roll measure 
protection different from that specifically set forth. leave the box 
week after week empty room, without any appearance guard- 
ing it, except the presence the superintendent his desk room 
which was not even adjacent that which the box was left, was 
something against which the defendant might well wish protect 
itself. Such course was the very thing which would suggest 
criminal minds the possibility carrying out the plan 
rob shown this case. 

Plaintiff argues with great emphasis that the presence Lutz 
his office was compliance with the provisions the policy, and here 
the arrangement between Lutz and Wrath, the paymaster, that pay 
roll days Lutz was remain his office until Wrath had returned 
stressed. The record has been examined carefully this point. View- 
ing the evidence favorably possible the insured, the court 
unable find that the pay roll money, the time the robbery, 
was the actual care and custody Lutz while was acting 
messenger paymaster and while was receiving, handling, con- 
veying, distributing the same. fact, the word may not 
properly applied the relation Lutz this money. There was 
aet the part Lutz which would give, even remotely, the im- 
pression that was doing anything look after the box that 
was protecting it. The box was brought into the room. The mes- 
sengers and guards and the man who receipted for went away. 
They had communication with Lutz. The Lutz was 
purely subjective. cannot described actual. Nor was acting 
messenger paymaster any other capacity with reference 
the pay roll box. 

The evidence this case, the opinion the court, requires 
finding for the defendant. the view which the court takes this 
ease, the requests for special findings must denied. 


BANK LIABLE FOR ACTS 
EXECUTOR 


Gaines First State Bank Bellevue, Court Civil Appeals 
Texas, Rep. (2d) 297 


Where the cashier bank, acting the executor estate. 
misapplies funds belonging the estate and uses them for the 
benefit the bank settling clearances, the bank will held 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 130, 883. 
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liable the estate for the misappropriated. this 
case appeared that the bank had failed before this action started. 
was held that the estate was entitled share the assets the 
bank along with the other general the bank. 


Suit Gaines, receiver the estate John Campbell, 
deceased, against the First State Bank Bellevue and others es- 
tablish claim creditor the bank. Judgment for defendants, 
and plaintiff brings error. 

Reversed and rendered. 

Cox Fulton, Wichita Falls, for plaintiff error. 

Benson Benson, Bowie, Taylor, Muse Taylor, Wichita 
Falls, and John Goodwin, Austin, for defendants error. 


CONNER, J.—This suit was instituted Gaines, re- 
ceiver the estate John Campbell, deceased, against the First 
State Bank Bellevue, Tex., James Shaw, banking commissioner 
the state Texas, charge said bank, and Parchman, 
liquidating agent the bank, establish claim creditor said 
bank, which was closed the commissioner August 19, 1927, and 
now being liquidated. 

The facts show that and prior August 19, 1927, the bank 
named was doing general banking business Bellevue, under 
charter from the state Texas, and said date was declared in- 
solvent the state banking commissioner and closed, and that 
Parchman was placed charge its assets said commissioner 
liquidate the same the law directs. 

John Campbell died October 30, 1925, leaving will which 
Melton and Boyd were appointed independent executors 
without bond. Said will was probated Clay County December 
10, 1925, appraisers appointed and lists claims the estate made 
and filed the probate court. Melton resigned executor Feb- 
ruary 21, 1927, and was released such, and Boyd thereafter 
was authorized the will, act executor full 
charge the estate whole. During the time Boyd acted 
executor, and long prior thereto, was also the cashier full control 
the affairs the First State Bank. After said bank was declared 
insolvent, Gaines, plaintiff this suit, was duly appointed re- 
ceiver said Campbell estate the district court Clay County, 
September 1927, with full power and authority take charge 
said estate, its properties and assets, and bring and defend suits. 
due time and form the receiver filed his claim with the commis- 
sioner, the law directs, for $37,282.26 for allowance debt 
against the First State Bank Bellevue then the hands the 
commissioner. The commissioner refused the November 23. 
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1927; the receiver thereupon due time instituted this suit stated 
the beginning. 

The receiver alleged that the time the bank was closed owed 
the estate depositor the sum $41,915.15, less expenses for the 
estate not exceed $4,263.60, and attached his petition was state- 
ment the amounts alleged have been deposited. was further 
alleged that, during the time Melton was acting joint ex- 
with Boyd, the estate had deposited the First National Bank 
Bellevue, which said Melton was president, the sum approxi- 
mately $21,696.54, which was applied said Boyd the 
defendant bank its own use and benefit settling clearance bal- 
with the First National Bank and others. was further alleged 
that approximately the sum $22,000 had been deposited directly 
with the defendant First State Bank Bellevue which belonged 
said Campbell estate, and which was also used Boyd pay the 
bank’s indebtedness depositors and other creditors, all which the 
First State Bank Bellevue wrongfully and fraudulently converted 
its own use and benefit, and was accordingly indebted said estate 
the sum $37,687.55, upon which payment whatever had been 
made allowed. The plaintiff prayed for judgment that 
his allowed just demand against the First State Bank, 
with interest from November 23, 1927, for suit, ete. 

The defendants answered general demurrer, special excep- 
tions, and general denial, without pleading any payment plaintiff 
any affirmative defense. 

jury was duly impaneled and, after both parties had presented 
their pleadings and the plaintiff had introduced his evidence chief 
and rested, the defendants also rested and presented their motion for 
peremptory instruction for the jury find for defendants. This 
was given and answered instructed the court, and judgment 
was entered for the defendants. all which the plaintiff receiver 
duly excepted, and has duly prosecuted this appeal. 

The plaintiff error urges that under the undisputed facts the 
was entitled recover judgment establishing the claim de- 
clared upon favor the devisees the Campbell estate general 
ereditors the insolvent bank. this contention supported 
the record, think will later made appear, the error the 
court giving the peremptory instruction fundamental and avail- 
able appeal, the absence formal assignments error. 
will, pretermit discussion defendants error’s nu- 
merous objections plaintiff error’s assignments and propositions 
upon which bases his appeal. City San Antonio Talerico, 
Tex. 151, 518; Harlan Aeme Flooring Co. (Tex. Com. 
App.) 231 348; Egan Farmers’ Co-op. Society (Tex. Com. 
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App.) 284 937; Burroughs Smith (Tex. Civ. App.) 294 
948. 

The undisputed facts show that Melton and Boyd duly qualified 
executors and filed inventory and appraisement the estate 
Campbell, consisting land valued approximately $34,525, 
stock the Southland Life Insurance Company $110, and notes 
and accounts receivable the sum $11,550, making the total assets 
$46,185. debts were shown owing the estate. 
Melton resigned, stated, February 21, 1927, and turned over all 
the assets the estate Boyd, his co-executor, who, under the 
terms the will, was authorized act alone. Boyd remained execu- 
tor until after the closing the bank, and has not been dismissed 
resigned. 

One the tracts inventoried the executors was sold one 
for $26,000; another tract was sold Mayfield for 
$10,800, making total for these two tracts $36,800. The record dis- 
closes that the receiver failed show what disposition, any, had 
been made the bank the stock, notes, ete. The testimony further 
shows without any contradiction that Plaxco paid the $26,000 for the 
tract land purchased him three checks; one for $1,000 the 
First State Bank, dated May 18, 1926, which was indorsed and 
the said bank May 29, 1926; another check for $19,000, dated 
March 19, 1927, payable Boyd, administrator the Campbell 
estate, and indorsed Boyd such administrator and deposited 
the First National Bank Bellevue the credit the executor; and 
yet another check for $6,000, making total $26,000 paid 
All these checks were drawn the First National Bank 
Fort Worth and paid said bank. 

George Simmons, assistant the defendant bank, testi- 
fied without dispute that the $6,000 check given Plaxco was in- 
dorsed the defendant bank and cleared June 1926, the de- 
fendant bank getting therefor, the check showing that Boyd 
drew the money from the First State Bank, and then, 
with said check paid $6,000 the defendant bank’s debt the Con- 
tinental Bank Fort Worth. The $1,000 check was used 
the defendant bank for credit and payment its debt the Con- 
tinental National Bank May 18, 1926, and handled like man- 
ner the $6,000. The $19,000 check deposited with the First 
National Bank Bellevue was used the defendant bank for its 
own benefit and follows, wit: Boyd, administrator, pur- 
draft from the First National Bank Bellevue, drawn 
the First National Bank Fort Worth, for the sum $10,000, which 
was deposited the defendant bank its the First Na- 
tional Bank Bowie March 10, 1927. The balance the $9,000 
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was used the defendant bank pay its obligation its clearance 
and debts the First National Bank Bellevue. The sums drawn 
out the First National Bank Bellevue were upon checks signed 
Boyd administrator. thus appears that the assistant cashier 
testified positively that the defendant bank got actual credit for each 
the items above set forth, making total $26,000. witness 
disputed contradicted this testimony, nor was any evidence offered 
defendants explain contradict the same. 

Mayfield, who purchased one the tracts land for $10,800, 
stated, paid the sum the Campbell estate check, which was 
traced the assistant cashier from the books follows: was de- 
posited the First National Bank Bellevue, and used the de- 
fendant First State Bank for credit and payment its obligations 
the same manner set forth paying three items clearance 
eredit, one for $6,000, one for $3,300, and one for $1,500, the First 
State Bank getting credit for the full amount these three items, 
making total $10,800. addition the items mentioned, 
was shown without controversy that various other debtors the 
estate deposited checks the defendant bank, aggregating $1,931.10; 
thus appearing that the total assets the Campbell estate deposited 
its eredit and used the defendant bank the manner indicated 
exceeds something over $1,900 the amount for which the defendant 
receiver sued. this connection might further said that the 
plaintiff also offered number other checks, aggregating over 
$5,000, due the Campbell estate, that were excluded the court be- 
cause their alleged variance from the allegations the plaintiff’s 
petition. appears from the checks and deposit slips offered evi- 
dence that some the deposits were credited ‘on the books the 
bank Boyd and some Boyd Special; the books, how- 
ever, not showing that there was any account the credit the 
Campbell estate Boyd, executor. 

affirmatively appears that part any the deposits above 
referred was ever paid to, distributed among, the beneficiaries 
named the will Campbell. The relation between the execu- 
tor and the beneficiaries the estate whose interest the plaintiff 
error this suit instituted the action was certainly one trust. 

Stephenson Tex. 322, was said, quoting from 
the headnotes, that: ‘‘An executor with power administer without 
the Probate Court trustee for those entitled take 
under the will, 

the same effect the case Main Brown, Tex. 505, 
571, Am. St. Rep. 823; and page 134, 141, 
said that: ‘‘Fidelity always required executors and ad- 
ministrators the performance their duties and the utmost good 
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faith required them all their transactions regard the 
estate. While administrators and executors acting good faith are 
treated with indulgence, and not answerable slight grounds, 
they will not allowed promote their own personal interest the 
injury the heirs law; and any fraud upon the part execu- 
tor administrator, which tends defeat the ends the trust re- 
posed him, will justify the court declaring his acts void, when- 
ever this can done without prejudice the rights innocent third 

was said Justice Gaines: ‘‘An executorship free from the control 
the county court special personal trust, and carries with the 
power sell any property the estate, subject administration, 
without the order any court, when necessary for the payment 
debts, and was probably considered that any person whom 
testator would intrust such authority could relied upon defend 
all suits for the enforcement liens brought against the 

was undoubtedly the duty Boyd independent executor 
the last will and testament Campbell, deceased, and such 
having power dispose the same, have distributed the moneys 
coming into his hands, there being debts, among the beneficiaries 
named the will; and, the bank having without dispute received and 
retained the benefits the deposits, the bank must held 
affected with knowledge its cashier’s dereliction duty, which, 
against the heirs, must characterized fraud. such 
knowledge, and having received the benefits, the bank must charged 
with the duty restoring the legal representatives beneficiaries 
the amounts money misapplied its cashier. 

president director another concern, trustee executor 
estate, the knowledge acquired the latter capacity imputed 
his bank according the most general 

German Ins. Co. Everett, Tex. Civ. App. 514, 
95, the Dallas Court Civil Appeals, was held that one au- 
thorized the general agents insurance company solicit in- 
surance, take and report applications the general agents, deliver 
the policies, and collect the premiums, commission, notice 
the company. 

the same effect are the cases Southern Mut. Fire Ins. Co: 
Mazoch Bros. (Tex. Civ. App.) 291 257; Law Texas State 
Mut. Fire Ins. Co. (Tex. Com. App.) (2d) 539; First State 
Bank Bonham Hill (Tex. Civ. App.) 141 300; City Natl. 
Bank Morgan (Tex. Civ. App.) 258 572; Parr Garnder 
(Tex. Civ. App.) 293 859; Holmes Uvalde Bank (Tex. Civ. 
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App.) 222 640; Washington County Bank Central Bank 
Trust Co. (Tex. Civ. App.) 168 456; Citizens’ Nat. Bank 
Lanier (Tex. Com. App.) 253 253; First Nat. Bank 
Kerr (Texs Civ. App.) 225 1106; First State Bank 
Seminole Shannon, 159 398, the Amarillo Court Civil 
Appeals, writ refused. 

the last-cited case was held, quoting from the headnotes, that: 
bank deposit money ‘debt’ owing the bank the de- 
positor. When general deposit made, not contemplated that 
the identical money shall returned, but the relation ‘debtor and 
arises implied contract between the parties, whether 
the deposit general specific; the only difference being that the 
money specially deposited cannot used for purpose other than that 
for which the bank holds it, and such purpose fails the bank 
liable depositor for return the 

The theory upon which the court peremptory instruction 
does not appear, and have been unable assign any maintainable 
reason for the charge. the brief defendant error urged 
that the appointment the receiver was void, but the district court 
undoubtedly had the power appoint receiver, and the appoint- 
ment must upheld. attack was made upon the proceedings 
which the order was entered, and cannot vacated this 
proceeding upon the mere objection the defendant 
error. See 33, 30; Richardson McCloskey (Tex. 
Civ. App.) 228 323; Id. (Tex. Civ. App.) 261 801; 
Merrill Moore, Tex. Civ. App. 450, 101 514; Bingham 
Graham (Tex. Civ. App.) 220 105; Roberts Carlisle (Tex. 
Civ. App.) 287 110; Temple State Bank Mansfield (Tex. Civ. 
App.) 215 154; 68, 64; Kottwitz Jehn (Tex. 
Civ. App.) (2d) 209; Smith Smith, Tex. 102; 

Nor think that the fact that the bank books failed show 
deposits the name the Campbell estate the name the 
executors, either them, material. Hughes First 
National Bank Waynesburg, 110 Pa. 428, 417, was held 
that party cannot retain the fruits his crime and repudiate the 
fraud his agent, and, where bonds were deposited with officer 
bank for safe-keeping, and afterwards pledged collateral for, 
and sold payment of, the bank’s debts, without the depositor’s 
knowledge consent, though the officer was never authorized 
receive such deposits, the bank becomes liable from the time the 
bonds were pledged for its debt. 

stated, the moneys the estate were undoubtedly received 
and deposited the banks stated, and conclude, view the 
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evidence, that the receiver judgment the legal rep- 
resentative the devisees the last will and testament 
Campbell, deceased, for $37,282.26, together with interest thereon 
the legal rate from November 23, 1927, thus fixing his status 
general the insolvent bank, entitled participate such 
with the other general creditors the bank the liquidation and 
settlement the bank’s affairs the bank examiner and liquidating 
agent. Accordingly, the judgment the trial court reversed, and 
judgment here rendered for the appellant receiver, indicated 
the just stated, ruling being made the assign- 
ments error the action the court excluding deposit slips 
over $5,000 the ground variance stated our opinion, 
for the reason that appellant, the submission this case, waived 
those assignments, event should that the judgment 
below should reversed and here rendered for appellant, have 
done. 


BANK LIABLE FOR EMBEZZLEMENT 
SCHOOL FUNDS CASHIER 


Runyan Farmers’ Bank Liberty Center, Supreme Court Iowa, 
230 Rep. 418 


The deposit school funds school treasurer bank, 
designated depository for school funds, deposit the 
school district, under Iowa Code 1927, sections 4316, 4319, creating 
the relationship debtor and between the bank and the 
and the burden upon the bank satisfactorily account 
for the deposit. 

Embezzlement school funds bank cashier acting the 
dual capacity cashier private bank and school district 
treasurer was effected the juggling various accounts which 
the cashier represented neither the school district nor the bank, 
but himself alone. The bank did not exercise the slightest over- 
sight control over the cashier. casual examination the 
bank’s books and records would have disclosed the embezzlement. 
The bank was held liable the school district, and, the bank’s 
insolvency, the state sinking fund was also liable for the amount 
the deposit under Iowa Code 1927, sections 1090-02. 


Proceedings the intervener, the Liberty Center consolidated 
district, which asks the establishment its claim against the 
receiver the Farmers’ Bank Liberty Center, and that the same 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 883. 
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established against, certified, and paid out the state sinking 
fund for deposits. The trial court granted the relief prayed. 
The receiver the bank and the state officers, representing the sink- 
ing fund, appeal. 

Affirmed. 

Watson Watson, Indianola, and Kridelbaugh, Chari- 
ton, for Chas. Millican, receiver. 

John Fletcher, Atty. Gen., and Earl Wisdom, Des Moines, 
for Johnson, Treasurer State, Long, Auditor State, 
Andrew, Superintendent Banking the State Iowa, 
for State Sinking Fund. 

Charles Lyon, Des Moines, for claimant, Liberty Center 
Consol. School District. 


WAGNER, J.—On October 10, 1927, the Farmers’ Bank Liberty 
Center, private bank, closed its doors, and soon thereafter 
was appointed receiver. Brewer was the cashier 
said bank since 1918 until the time its closing, and during the 
period time question was the treasurer the Liberty Center 
school district. Brewer was not one the partners 
interested this private banking institution. conceded that this 
bank had been properly designated the board directors the 
school district the depository bank for the school funds. The 
moneys the school district were deposited the bank, and prior 
1926 the account was kept the name Brewer, treasurer 
school account, and after that time ‘‘School Account.’’ the time 
the closing the bank, the school account the bank was short 
the sum $5,000, and the intervener this proceeding asks the es- 
tablishment its claim for said amount against the receiver the 
bank, and that the same established against and ordered paid out 
the state sinking fund for public deposits. All this school fund 
aceount, except the $5,000 shortage, has been allowed heretofore 
paid out the state sinking fund. The trial court granted the school 
district the relief prayed, and from this action the trial court, both 
the receiver the bank and the state officers representing the state 
sinking fund have appealed. 

the time the trial, the parties stipulated follows: 


stipulated and agreed: That the close business the 
10th day October, 1927, there was deposit the School Ac- 
count the Treasurer the claimant, the defendant Farmers’ 
Bank, and belonging claimant, the sum $7,887.60; and that same 
consisted checking account $2,887.60, and certificate de- 
posit $5,000. That there would have been $5,000 more the 
eredit said School Account the Treasurer claimant school, 
except for the following items: 
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Debits 
$2,000.00 
500.00 
2,000.00 
250.00 
700.00 
September 1926 1,000.00 

$1,000.00 
100.00 
350.00 


$1,450.00 


the School Account the Bank short the sum $5,000 
the time the closing thereof, which amount money 
Brewer, who was, during all the time question Treasurer 
defendant, Farmers’ Bank, appropriated his individual use. Said 
$5,000 was not drawn out with the knowledge the School Board, 
nor order warrant the president and secretary Claimant 
School District, and neither was drawn out with the actual knowl- 
edge the owners the Bank.’’ 


The testimony Brewer, well the exhibits and records the 
bank, shed some light upon the proposition which before for our 
determination. The questions presented are: the $5,000 shortage 
loss which falls upon the school district upon the bank? And, 
the state sinking fund liable therefor? The intervener, school 
district, contends that its claim should established against both the 
bank and the state sinking fund; the receiver the bank contends 
that the bank not liable therefor; and the state officers, represent- 
ing the state sinking fund, contend that neither the bank nor said 
fund liable for the payment thereof. 

appears that Brewer was referee partition suit, denominated 
the record the ‘‘Peebler and was administrator what 
shown the record the ‘‘Thorne and that the money 
coming into his hands such trust capacities was kept checking 
account the bank. also carried private account the bank. 

check the amount $2,000 was drawn, payable the order 
‘‘Peebler account’’ and signed ‘‘W. Brewer School 
which check stamped paid May 19, 1923, and the school account 
was debited with $2,000, and the Peebler account given credit 
the same amount; the deposit slip showing the latter credit 
check ‘‘W. Brewer school acct. 2000.’’ 

July 17, 1923, check the amount $500, payable the 
order Farmers’ Bank and signed ‘‘W. Brewer, Treasurer 
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School was stamped paid, and the school debited 
with said amount, and which Brewer testifies was credited some 
other ‘‘possibly own.’’ 

June 16, 1924, certificate deposit (No. 5487), payable 
Brewer, treasurer, was marked paid, and the same date Brewer’s 
account was with the same amount; the deposit slip showing 
said ‘‘C. No. 5487 Treas. Acct. 

July 28, 1924, the school account was debited with $250 and 
the Thorne account credited with the same amount. There was 
used this charge against one account and 
eredit, way deposit slip, the other, but the deposit slip 
shows, ‘‘S. 

March 14, 1925, deposit for $2,000 payable 
Brewer, treasurer, was marked paid, and the same date $700 
was Brewer’s account and new for $1,300 
made payable Brewer, treasurer. The deposit slip shows, From 
school fund 

September 1926, the school account was debited with the 
sum $1,000, and Brewer’s account credited with the same amount. 

The amount the aforesaid defaleations the sum $6,450, but 
June 21, 1923, the school account was with the sum 
$1,000; July 31, the same year, with $100; and July 31, 1925, 
with the sum $350—leaving total deficit the aforesaid sum 
$5,000. All the aforesaid entries made upon the records the 
bank were made Brewer, cashier. 

Upon the foregoing facts, must determine whether the bank 
and the sinking fund are liable for the $5,000 shortage. 

written opinion, the trial court held that the school district 
the depositor. The appellants contend that this position not 
tenable. this proposition are disposed agree with the trial 
court. the duty the treasurer school district receive 
all moneys belonging the district and deposit the same some bank 
within the county, directed the board directors. See sections 
4316 and 4319 the 1927 Code. Section 1090—a2 the Code pro- 
vides: ‘‘The purpose said fund [Sinking Fund] shall secure 
the payment their deposits state, county, township, municipal, 
and school corporations having funds deposited any bank 
this state, when such deposits have been made authority and 
conformity with the direction the local governing council board 
which law charged with the duty selecting depository banks 
for said 

clearly apparent from the statutes that the deposits, made 
the bank, are the deposits the school district. The board 
directors determine for the district where the deposit shall made, 
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and when made, the deposit that the district. The treasurer 
only the agent the district, whose duty comply with the law 
and make the deposit for the district, directed. Therefore, upon 
the deposit being made, the relation debtor and creditor existed 
between the bank and the school district. was the duty the 
treasurer pay moneys the school district only upon the order 
the president, countersigned the secretary. Section 4316, Code 
1927. that such action was taken the president 
and secretary. The school district, the creditor, has not been paid the 
amount the deposit, nor has received the benefit thereof. 
Seow Farmers’ Merchants’ Savings Bank, 136 Iowa 111 
32, 34, made the following pronouncement: ‘‘If bank 
bank president who engaged the active charge and control 
the bank’s business receives his usual place business the money 
credits customer either time deposit for credit open 
account, the bank becomes once chargeable therewith, and the fact 
that the officer puts down his own pocket converts his 
the wrong appears the part the latter. The failure the officer 
make proper entry the books, his wrongful act making 
improper entry, is, far the depositor concerned, the failure 
and wrong the bank’s own agent, and, under such circumstances, 
the absence guilty knowledge collusion the part the 
depositor, the loss, any, its loss.’’ 

Collusion the equivalent conspiracy. one can collude 
conspire with himself. requires two more constitute 
collusion conspiracy. defined Webster’s Inter- 
national Dictionary as: ‘‘An agreement between two more persons 
object forbidden law.’’ 

defined the same author as: ‘‘An agreement, 
manifesting itself words deeds, which two more persons 

The school district having established the fact that the deposit was 
made the bank, the burden upon the bank satisfactorily ac- 
count for the deposit. See Winnebago County Horton, 204 Iowa 
1186, 216 769. 

The appellants contend that the bank has fully accounted for the 
money. This cannot true. Brewer had authority from the 
school district disturb the funds the bank. Brewer, the school 
treasurer, knew his lack authority. Brewer, the cashier, also 
knew it. 

the drawing checks and the debiting and crediting various 
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thus bringing about the juggling accounts shown the 
record, Brewer represented neither the district nor the bank, but him- 
self only. The record reveals that there was not the slightest over- 
sight control over Brewer exercised any one interested this 
private bank. Even casual examination the books and records 
the bank would have disclosed the embezzlement the funds the 
bank. The records the bank clearly show that May 19, 1923, 
Brewer transferred $2,000 from the school account the ‘‘Peebler 
Said records also clearly show transfer from the 
schoel the ‘‘Thorne Estate’’ account $250 July 28, 
1924. The same situation also obvious the other transactions. 
these various transactions there was only juggling accounts, 
but did not amount payment the deposit. cannot 
gainsaid that money constituting general deposit bank becomes 
and remains the property the bank and the status debtor and 
ereditor exists between the depositor and the bank. The embezzle- 
ment accomplished Brewer was larceny the funds the bank. 
Viewing the case from any angle which may, quite clear that 
the bank has failed account for the fund its depositor—the school 
district. Therefore the bank liable the school district, and the 
sinking fund also liable for the payment the amount the 
deposit. 

For the foregoing reasons, the judgment the trial court hereby 
affirmed. 

Affirmed. 


PRINCIPAL CHARGEABLE WITH AGENT’S 
NEGLIGENT DELAY PRESENTING 
CHECK 


Sanders Lifsey, Court Appeals Georgia, 153 Rep. 104 


The payee check holds his own risk negligently 
fails present for unreasonable time. the check would 
have been paid presented within reasonable time and the bank 
fails the meantime, the drawer discharged from liability 
the extent the loss resulting from the failure present the 
check. check delivered Thursday when the bank was doing 
business, but not presented before the following Monday, when the 


failed open, was held not presented within reasonable 
ime. 


NOTE For similar decisions see Banking Law Journal 
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principal chargeable neglect his agent pre- 
senting check delivered and received the agent within his 
authority make collections for the principal and receive checks 
payable himself for that purpose. 


filed counter affidavit. Judgment for plaintiff, defendant’s motion 
for new trial was overruled, and defendant brings error. 

Reversed. 

Adams, Dublin, for plaintiff error. 

Blackshear, Dublin, for defendant error. 


BELL, Lifsey sued out distress warrant against 
Sanders for $62.80, which the defendant filed counter affi- 
davit denying the indebtedness. the close the evidence the 
trial, the court directed verdict favor the plaintiff, and the 
ruling was assigned error the defendant’s motion for new 
trial. The court refused grant the motion, and the defendant 
excepted. 

appeared from the evidence that the plaintiff was resident 
Reynolds, Ga., Taylor county, and that the lands rented con- 
sisted farm about 150 acres Laurens county, the manage- 
ment which the plaintiff intrusted his brother, Lifsey, 
resident that county, upon whom the plaintiff had conferred full 
authority rent the lands, collect the rents, and otherwise look after 
the property plaintiff himself might do. Lifsey rented the 
lands the defendant for the year 1928 for the sum $300, taking 
therefor the defendant’s note payable ‘‘M. Lifsey, landlord, his 
agents September the defendant had paid all the 
rent except $62.80, and that date delivered Lifsey 
for this balance, drawn upon the First National Bank 
Dublin. all times from the issuing the check until the closing 
the bank September the defendant had deposit with the 
bank, subject check, sufficient sum pay the check question. 
The bank failed because insolvency before the check was presented 
for payment, and the question for determination the trial court 
was whether the loss this check should fall upon the plaintiff 
upon the defendant. 

Other material facts touching this issue were follows: The date 
which the check was made and delivered was Thursday. that 
time the bank was open and doing business usual. continued 
the normal transaction business during the remainder that week, 
but failed open its doors the following Monday morning, which 
was September 24. The check was payable Lifsey, the agent, 
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who held the note for collection, and who marked the note paid and 
surrendered upon receipt the check. This transaction occurred 
about noon Thursday, September 24, the city Dublin, 
within two three blocks the bank which the check was drawn. 
Instead going the bank and collecting the money, might 
have done once during the same afternoon, any time 
during banking hours the following Friday Saturday, 
Lifsey indorsed the check and mailed his brother, the plaintiff, 
Reynolds, Ga., with the result that the check was not returned, 
and probably could not have been returned due course mail, 
before the close banking hours Saturday, after which the bank 
was not again open for business. 

The above substantial statement the pertinent facts, and 
think apparent therefrom that the evidence did not demand 
finding favor the plaintiff, the trial court held directing 
the verdict for him. 

the general rule that bank checks are not payment until 
themselves paid, the presumption being that the payee check 
takes for collection and application, rather than payment 
and itself. Civil Code (1910) one receiving 
bank check for collection and application must exercise reasonable 
presenting for payment, and negligently holds 
for unreasonable time, without presentation, his own 
risk. Shoe Co. Oliver Co., Ga. App. 244, 
212.’’ National City Co. City Athens, Ga. App. 491 (1), 
144 336, 337; Comer Dufour, Ga. 376 (1), 
300, Am. St. Rep. 89; Tomlin Thornton, Ga. 
585 (1, 2), 147. 


Where the owner the check neglects present within 
reasonable time, during which the check would have been paid 
presented, and the bank fails the meantime, the drawer dis- 
charged from liability the extent the resulting loss. The theory 
upon which allowed assert such facts defense 
action contractu not that the check was accepted payment, 
but that the holder estopped deny the fact payment, the 
extent the injury which has caused sustained the 
drawer, his failure present the check within the proper time. 

The present case should treated though the owner himself 
had received the check personally from the defendant the time 
and place its delivery his agent the city Dublin, since 
the check was payable the agent consistently with the conditions 
the note and also with the agent’s general authority lease the 
property and collect the rents. Florida Central Peninsular Rail- 
road Co. Ragan, 104 Ga. 353 (2), 746; Merchants’ Na- 
tional Bank Camp, 110 Ga. 780 2), 201; 541: 
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Where appears that the have been paid pre- 
sented within the proper time, and that before its presentation the 
bank failed, with the result that the check was returned the holder 
unpaid, there presumption inference that the maker was in- 
jured the amount the check, and the burden upon the holder 
show that there was injury, that was lesser amount, 
would avoid reduce the liability charged him. 
Daniels Kyle, Ga. 304; Kennedy Jones, 140 Ga. 302, 
1069, Ann. Cas. 1914D, 355; pp. 547, 1019. 

may may not that the verdict favor the plaintiff 
was contrary the evidence. Since the judgment must reversed 
because the error directing such verdict, and since there 
legal possibility that the evidence may not the same upon the 
next trial, will make decision whether the jury could 
have found for the plaintiff the court had submitted the case 
them. 

Judgment reversed. 


POWER PURCHASE CORPORATE 
STOCK 


Dyer Broadway Central Bank, New York Court Appeals, 169 
Rep. 635 


While, under section 106 the New York Banking Law, 
bank may not invest its funds the shares stock corpora- 
tion, bank may purchase stock from broker thereby 
render itself liable the broker for the purchase price 
proper case, for instance, where the bank makes purchase 
for the purpose replacing stock which has lost improperly 
disposed of. 

NOTE: This decision reverses the decision the Appellate 
Division the Supreme Court, which was published the June, 
1929 issue the Banking Law Journal page 461. 


Action George Dyer and others against the Broadway 
Central Bank. From judgment (226 App. Div. 881, 235 
795) the Appellate Division, First Department, which affirmed 
judgment and order Special Term dismissing the complaint the 
ground that did not state facts sufficient constitute cause 
action, plantiffs appeal. Reversed, and motion dismiss complaint 
denied. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 113, 576. 
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Nathan Miller, John Godfrey Saxe, and Bartow Farr, all 
New York City, for appellants. 

Joseph Corn, New York City, for respondent. 

HUBBS, J.—The plaintiffs are stockbrokers, engaged business 
the New York. The defendant banking corporation 
organized under the laws this state. The plaintiffs purchased 
certain stocks for the defendant upon its order. The original com- 
plaint alleged that the purchases were made ‘‘for and account 
the The defendant moved dismiss the complaint for 
The motion was denied. The Appellate Division re- 
versed the order and dismissed the complaint, but granted plain- 
tiffs permission amend, 130 Mise. Rep. 842, 225 525; 225 
App. Div. 366, 233 96. Thereafter the complaint was 
amended read that ‘‘the plaintiffs, brokers, the request 
the defendant, and its promise pay therefor immediately 
delivery,’’ purchased the stocks ordered, that thereafter the plain- 
tiffs delivered part the stocks and the defendant paid therefor, 
and that the defendant refused accept and pay for the balance 
the stocks. This action recover the loss sustained the plain- 
tiffs because the defendant’s breach contract. The amended 
complaint was dismissed Special Term upon motion before answer, 
and the order was affirmed the Appellate Division. The basis 
the decision, stated the Appellate Division, upon the first ap-. 
peal, was that the complaint upon its face stated illegal and void 
transaction. 

The question for determination this court, stated the 
learned counsel for the appellant, is, ‘‘May bank this state ever, 
under any circumstances, order the purchase common stock from 
stock exchange house, rendering itself liable principal its 
brokers for the purchase 

Upon motion dismiss complaint upon the ground that 
does not state facts sufficient constitute cause action, ‘‘every 
intendment and fair inference favor the pleading.’’ Madole 
Gavin, 215 App. Div. 299, 213 529, 530; Marie Garri- 
son, 14, 23. any aspect upon the facts stated the 
plaintiff entitled recovery, the motion should denied. 

The position the respondent that the complaint herein dis- 
closes absolutely and undisputably that the transaction not only 
ultra vires but illegal and void, contravention policy and 
the statutes the state governing banking corporations. 

well known that many depositors banks deal directly with 
their banks making purchases stocks the stock exchange. 
fact, matter common knowledge, and has been recog- 
nized this court. Central Nat. Bank City New York 
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209, 215, 770. far are advised, the super- 
intendent banks this state has never raised any objection 
that extensive practice. determining this case, should not close 
our minds the well-known fact that the banking business this 
has developed rapidly during the last few years meet the 
ever-growing demands business. Banks necessitate have been 
required extend their functions and perform services formerly 
foreign the banking business. Courts have taken cognizance 
that fact passing upon involving questions banking law. 
American Surety Co. Philippine Nat. Bank, 245 116, 127, 
156 634. are not called upon decide whether state 
bank legally for its own account purchase and hold common 
stocks permanent investment its capital. That question 
not present this appeal. Undoubtedly there express provision 
the statute authorizing state bank purchase certificates 
stock except the particular stocks specified the statutes. Banking 
Law, 106, subds. and (Consol. Laws, 2). 

The position the respondent that the enumeration the 
statute specified powers prohibits the exercise all other powers 
and functions, and that contract involving the exercise any 
power function not expressly conferred upon bank statute 
necessarily illegal and unenforceable. The policy the state, 
expressed statutes and judicial decisions, has treated banking 
business involving elements trust and confidence. The state has 
limited the field activities banks and prescribed limitations 
upon the nature their investments endeavor make them 
and keep them financially safe and sound. Courts should zealous 
maintain the standards safety which have been demonstrated 
essential for the continued safety such institutions. 
the other hand, care should exercised not cripple them and 
break down their usefulness narrow and unreasonable construc- 
tion the statutes which will result unwisely limiting their use- 
fulness the transaction business under modern conditions. 
Whiting Hudson Trust Co., 234 394, 406, 188 33, 
1470. 

Section 106 the Banking Law defines the general powers 
banks, which are ‘‘in addition the powers conferred the general 
and stock corporation Subdivision grants banks’ the 
power loaning ‘‘money real personal security;’’ also ‘‘all 
such incidental powers shall necessary carry the business 
Subdivision grants the power ‘‘to receive upon 
deposit for safe-keeping stocks’’ and other valuable securities. 
Section 13, subd. the General Corporation Law (Consol. Laws, 
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23) provides: ‘‘A corporation shall not possess exercise any 
powers unless given law, necessary the powers 
Under the express provisions the statute, bank may lawfully 
receive certificates stock from its customers for safe-keeping. 
may also receive certificates stock collateral loans. Under 
certain conditions may quite necessary for bank replace 
stock which has been lost improperly disposed of. Under 
such seems clear that the bank would authorized 
for the purchase stocks replace those lost dis- 
posed of. The power make such contract would among the 
Doubtless other illustrations the right bank 
make valid contract purchase stocks could given. These are 
sufficient for the purpose conveying our view that not all contracts 
made bank for the purchase stocks are necessarily unenforce- 
able. 

Whether such contract enforceable must depend upon the 
facts and under which the contract made. cannot 
determined upon motion dismiss complaint. 

The learned counsel for the respondent has cited cases the 
federal courts sustain his contention that all contracts banks 
purchase stock are void. Those cases were decided under the 
doctrine ultra vires all its severity enforced the federal 
Under the rule followed the federal courts, ultra vires 
void, not merely voidable. This court has adopted more 
liberal rule, holding that not all ultra vires contracts are void, but 
that some are voidable only, and that corporation which seeks 
avoid such contract must plead the facts entitling so. 
American Surety Co. Philippine Nat. Bank, supra; Appleton 
Citizens’ Cent. Nat. Bank New York, 190 417, 
470, (N. 543; Gordon Malting Co. Bartels Brewing 
Co., 206 528, 100 457, 461. 

The respondent relies upon the following this state 
sustain its contention that the complaint herein disclosed upon its 
face void and illegal agreement: Pratt Short, 437, 440, 
Am. Rep. 531; Nassau Bank Jones, 115, Am. Rep. 
14; Gause Commonwealth Trust Co., 196 134, 476, 
(N. 967; Jemison Citizens’ Sav. Bank Jefferson, 
People rel. Peabody, Houghteling Co. Goldfogle, 213 App. 
Div. 710, 211 114, affirmed 242 548, 152 419. 
None those cases arose upon demurrer motion dismiss 
complaint upon the ground that did not state facts sufficient con- 
stitute cause action. That question was not considered any 
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those cases, and they not sustain the respondent’s contention. 
The Jemison Case decided that the defendant, savings bank, upon 
the facts elicited the trial, could not lawfully enter into specula- 
tive contract for short sale cotton futures upon margin 
held for the bank’s account, the bank the contract becoming the 
broker’s debtor. That far from holding that the complaint herein 
does not, under any circumstances, state valid cause action. 

urged the appellant that bank has authority pur- 
chase stock for its depositors power necessary 
the business banking.’’ This court has recognized 
the fact that banks have engaged such transactions. Marchant 
Moore, supra; Central Nat. Bank City New York White, 
supra. 

Those cases, least impliedly, recognized that purchase stock 
bank might lawful. See, also, People rel. Pratt Gold- 
fogle, 242 277, 295, 151 452. 

the only question before the sufficiency the complaint, 
deem advisable limit our decision that question. The 
judgment the Appellate Division and that the Special Term 
should reversed, with costs this court and the Appellate 
Division, and the motion dismiss the complaint denied, with $10 
costs. 


DRAFT PAID ISSUANCE CHECK 


Laval Separator Co. Hildahl, Supreme Court 
230 Rep. 467 


The defendant ordered merchandise from the 
structing the plaintiff draw draft the defendant, attach 
bill lading and send the documents the defendant’s 
bank. The defendant gave the bank his check the bank 
for the amount the draft and the bank forwarded its own 
draft the plaintiff, and closed before the draft could 
collected. was held that the bank was the plaintiff’s agent 
and that the draft drawn the plaintiff had been paid. Con- 
sequently the defendant was not liable the plaintiff for the 
purchase price the merchandise. 


Action the Laval Separator Company against Olaf Hildahl. 
Finding for defendant, and, from order denying its motion for 
new trial, plaintiff appeals. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) §997. 
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Affirmed. 
Bell, Roseau, and Loring Hougen, Crookston, for 


appellant. 
Hildahl, Caledonia, for respondent. 


WILSON, J.—Plaintiff appealed from order denying its 
motion for new trial. 

Defendant was plaintiff’s agent Greenbush, Minn., operating 
under sales contract wherein were printed these provisions: 


Unless otherwise specifically provided, all settlements shall 
cash, meaning Chicago exchange its equivalent, other 
words funds payable par Chicago. 

acknowledgment given the Agent for any check, 
bank draft any other form remittance shall contingent upon 
the actual collection thereof the 


April 22, 1927, defendant filled out and sent plaintiff 
printed order blank furnished plaintiff, for five separators and 
one Universal Power Drive. Upon the face the order wrote: 
sight draft against bill printed blank was 
line which name bank when merchandise was shipped, 
and defendant wrote in: ‘‘Peoples State Bank, Greenbush, 

Plaintiff accepted the order and complied therewith. 
took the sight draft giving the bank his personal check, 
having the necessary funds therein. The check was presumably 
charged his account. The bank drew its draft the First Na- 
tional Bank Minneapolis for the amount and mailed the same 
plaintiff. Before the draft was cleared, the local bank closed its 
doors, and plaintiff this action seeks recover from defendant. 

The general rule that, where paper sent bank for collec- 
tion, the bank the agent for the holder, least not the agent 
the debtor. Messenger Carroll Trust Savings Bank, 193 
Iowa, 608, 187 545; Leach Battle Creek Savings Bank, 202 
875, 211 527; Andrew State Bank Dexter, 204 
Towa, 565, 215 742; Andrew Hamilton County State Bank 
(Iowa) 223 176; Planters’ Mercantile Co. Armour Packing 
Co., 109 Miss. 470, So. 298; Parvin Midland National Bank, 
176 Minn. 538, 224 147. 

The very nature and purpose sight draft with bill lading 
attached hostile the idea those possession thereof being 
the agent the debtor. The presumption would the contrary. 
The bank’s instructions such case, the absence express 
instructions, rests the law defining its duties under the 
stances. 
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Concededly there was This implies trust and confi- 
dence. Defendant did not place any primary trust the bank 
this transaction. exchanged his check for the bill lading, evi- 
dencing his right the possession the property involved. the 
other hand, plaintiff necessarily trusted the bank when put the 
papers its possession empowering cause delivery the 
property. Only plaintiff’s conduct could the bank have been 
position authorize the delivery defendant. The bank’s authority 
solely from plaintiff. That would usually make the principal. 

contention contrary the usual and customary ex- 
perience business transactions this character. This met, 
however, the claim that defendant named the bank the order 
and, therefore, created his agent. This contention not met with 
such judicial recognition warrant our adopting that theory. 
this case there was but one bank available. Its name was written 
the blank space. the absence the space there would have 
been for defendant have named any bank. seems 
that the information was more likely for the convenience plaintiff. 
There was reason for plaintiff send its papers defendant’s 
agent, and doubtful would intentionally knowingly 
so. was privileged use the suggestion not. so, under the 
circumstances, must held have done for itself and for its 
own purposes. Schafer Olson, 542, 189 983, 
(N. 8.) 762, Ann. Cas. 1915C, 653; Burch Odell, 
363, 209 792, 1162; Welge Batty, Ill. App. 
461; Wagner Spaeth, Wyo. 279, 254 123; Bank Hatch 
Mossman, 547, 185 275. Our conclusion that the local 
bank was the agent plaintiff and not defendant, and that the sight 
draft was paid. 

Plaintiff cites People’s Savings Loan 
Minn. 33, 820, and Virginia-Carolina Chemical Co. 
Steen, Miss. 504, So. 47, 734. These cases 
may well cited. But the former case this court construed the 
facts, due correspondence the case, meaning that debtor 
making payment through the medium the bank, and 
held that the bank was its agent. the latter case the note was 
payable bank the city where the payee resided. The debtor 
asked the holder send the note another bank for collection. 
The note was paid, and the bank failed, and was held the 
plaintiff did not waive the right have the money paid the 
bank named the note. The court construed the transaction 
being for the convenience the debtor, and held the bank its 
agent. 

Affirmed. 
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MARRIED WOMAN NOT LIABLE NOTE 
MADE FLORIDA 


Greenlee Hardin, Supreme Court Mississippi, 127 So. Rep. 777 


promissory note, dated and signed Florida, married 
woman void, under the laws that state although the maker 
resides Mississippi, which state married woman’s note 
valid. 


Action Otis Hardin against Mrs. Mattie Greenlee. From 
judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Moody Johnson, Indianola, for appellant. 

Forrest Cooper and Earl Thomas, both Indianola, for 
appellee. 


SMITH, J.—The appellee sued the appellant promissory 
note, alleging the execution the note the appellant, payable 
Taylor-Alexander Company, Incorporated, and that the appellee 
was the holder thereof due course. The appellant pleaded the 
general issue, and gave notice thereunder that the consideration for 
the note was the agreement the payee sell the appellant land 
Florida, with reference which representations such fradu- 
lent character were made the payee rendered the note void. 

The appellee introduced the note evidence, proved what 
reasonable attorney’s fee for the collection would be, and rested. 

The appellant then proved that she was married before and 
the time the execution the note; that she lived Mississippi; 
that the Taylor-Alexander Company corporation under the laws 
Florida, with its principal office Winterhaven, Fla. She then 
offered prove the matters set her notice under the general 
issue, but objection the paintiff was not permitted so. 

Both parties requested directed verdict; the request the ap- 
pellant was refused, that the appellee was granted; and there 
was verdict and judgment accordingly. 

The appellant complains: First, the refusal the court below 
grant her request for directed verdict, and the granting the 
request therefor the appellee; and, second, the exclusion the 
evidence offered her support the matters set her 
notice under the general issue. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 676. 
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The ground the appellant’s request for directed verdict 
that the validity the note governed the laws Florida, 
which state note executed married woman void. Under the 
laws Mississippi married woman may execute valid promissory 
note, but the law Florida the contrary. that state 
married woman’s promissory note imposes personal obligation 
her; but under some circumstances, not here evidence, her separate 
estate may applied equity the payment thereof. 

The note reads follows: 


Fla., April 27, 1925. 

months after date without grace promise pay the 
order Taylor-Alexander Company, corporation under the laws 
the State Florida, Five Hundred Dollars, cents Dollars, 
the office Taylor-Alexander Company, Inc. for value received, with 
interest from date the rate six per cent per annum until paid.’’ 


The note being dated Winterhaven, Fla., appears, prima facie, 
have been executed Florida; and also payable to, and 
the office of, Florida corporation, the principal office which 
Florida, must hold that also payable Florida. 
the note was executed Florida, and payable there, is, course, 
governed the laws that state. But counsel for the appellee say 
that appears necessary implication, from the evidence herein- 
before referred to, that was, fact, executed Mississippi. For 
the sake the argument, but merely therefor, will assume that 
this true. With this assumption are presented with note 
executed Mississippi, but payable Florida, and the question 
for decision is: the law which state must its validity de- 
termined 

This court, long line decisions, has held that where 
promissory note executed one state, payable another, the 
parties thereto will presumed have contracted with reference 
the law the state payment; and therefore the nature, validity, 
interpretation, and effect the note will governed thereby. This 
presumption, however, not absolute, and will ‘‘be controlled 
the actual truth the case, when ascertained; or, other words, 
the intention the parties, collected from the contract 
itself, and all the surrounding circumstances.’’ Brown Freeland, 
Miss. 181. that case was held that where contract made 
one state, performed another, would valid where made, 
but void where performed, the parties thereto, the absence 
evidence the contrary, would presumed have intended the 
law the place making govern. This rule was approved 
American Freehold Land Mortgage Co. Jefferson, Miss. 770, 
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So. 464, Am. St. Rep. 587; and Commercial Bank Auze, 
Miss. 609, So. 754. 

Brown Freeland the court did not rest the case the pre- 
sumption that the parties contracted with reference the law 
the place where the contract would valid, but reinforced its con- 
evidence disclosed the record, indicating that the parties 
had mind the lex loci contractus when making the contract. This 
presumption, had been invoked the cases Shacklett Polk, 
Miss. 378, and Hart Livermore Foundry Machine Co., 
Miss. 809, So. 769, would have caused the court apply the lex 
loci solutionis, did without invoking the presumption. 
been invoked Dalton Murphy, Miss. 59, the lex loci con- 
tractus, instead the lex loci solutionis would have been applied, 
unless the lex loci rei sitae, which the court does not seem have 
invoked, applied. 

The note here question was not only payable Florida, but 
was dated there. The statement the date line the note that 
was executed Florida is, course, only prima facie evidence that 
was actually executed there; but very strong evidence that 
the parties intended thereby for the note governed the law 
that state, where payment was made. This fact removes the 
presumption that the parties intended the note governed 
the law Mississippi, under which would valid. dating 
the note Florida, and making payable there, the absence 
other competent evidence the contrary, the parties ‘‘located’’ the 
contract Florida, and subjected the laws thereof. 
Pike, Miss. page 56; Brown Gates, 120 Wis. 349, 
Law, 681, 235, (N. 763. Compare American 
Freehold Land Mortgage Co. Jefferson, Miss. 770, So. 
464, Am. St. Rep. 587. 

true that Houston Keith, 100 Miss. 83, So. 336, 337, 
which was suit promissory note executed Mississippi, pay- 
able Texas, the court said: ‘‘The general rule that 
bearing upon the execution, the interpretation, and the validity the 
contract are determined the law the place where the contract 
The validity the note was not there question, 
that any statement relative the law thereof was not called for, 
and cannot held have overruled, any way affect, the 
other decisions the court dealing therewith. 

may that the rule which applies the lex loci 
the validity contracts made one state performed another 
the more logical, and would seem that the law either the 
place making, performance, should apply absolutely, without 
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reference the intention the parties; but the intention rule 
too firmly fixed the judicial history this state now changed 
judicial action. this connection, see American Law Inst., 
statement Conflict Laws (Tent. No. 353, 354 and 363; Good- 
rich Conflict Law, 107; Professor Beale’s article ‘‘What 
Law Governs the Validity Harvard Law Review, 
79, 194, 260. 

will have been observed, course, that the narrow question 
the capacity, vel non, the appellant execute promissory 
note, but this court has heretofore made distinction, this con- 
nection, between the capacity parties contract, and the validity, 
vel non, contract for other reasons. 

follows from the foregoing views that the court below erred 
granting the appellee’s request for directed verdict, and re- 
fusing the appellant’s request therefor. 

This makes unnecessary for pass the other rulings 
the court below. The judgment the court below will reversed, 
and judgment will rendered here for the appellant. 

Reversed, and judgment here for appellant. 


NOTE PAYABLE NON-EXISTENT BANK 


Lewis Chelsea Exchange Bank, City Court New York, 241 
Supp. 639 


Where note delivered bank for collection names non- 
existent bank the place payment, presentment for payment 


dispensed with. 
Where the bank does give notice the holder, the fact that 


the note dishonored, the bank bound give notice 
the holder only, not the indorsers. receiving such notice the 
holder has additional day give notice the indorsers. 
Where the bank does not give notice the holder, the fact that 
does not give notice the indorsers does not render any way 
liable the holder. 


Action David Lewis against the Chelsea Exchange Bank. 
Defendant’s motion dismiss granted, and judgment. directed 
for it. 

Walter Kohn, New York City, for plaintiff. 

David Brady, New York City, for defendant. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 251, 801, 1082. 
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SCHIMMEL, J.—On the 12th day April, 1927, plaintiff de- 
livered the defendant bank for collection note the sum 
$1,500, payable the 14th day April, 1927, the Penn Trust 
Company, York, Pa.; the defendant was informed the time 
such delivery that the place payment specified the note was 
all probability nonexistent; the said note was sent through the mails 
the Penn Trust Company, York, Pa., but the same was returned 
the Post Office Department with the notation effect that there was 
such bank; reality the Penn Trust Company, York, Pa., did 
not exist; plaintiff was notified the defendant the 16th day 
April, 1927, the nonpayment the note; the plaintiff did not 
notify the indorsers the dishonor the note. Plaintiff seeks 
recover from the defendant the amount the note because recourse 
against the indorsers was lost reason the defendant’s failure 
present properly the note for payment and protest the same. 

The measure defendant’s liability obligation ascertained 
inquiry into whether performed all the requirements imposed 
law. The note upon which this suit predicated was made pay- 
able the 14th day April, 1927, the Penn Trust Company, 
York, Pa. Thus defendant was required make presentment the 
day and the place mentioned the note. Section 133, subd. 
Negotiable Instruments Law. Presentment was made the day and 
the place where was made payable, far presentment 
upon nonexistent bank was possible. The fact that there was 
such bank did not impose greater duty corresponding liability 
the defendant. Having attempted make presentment the bank 
specified the note which could not effectuated because the 
nonexistence the bank, defendant satisfied all the requirements 
the Negotiable Instruments Law. any event, presentment under 
the here present would most constitute futile act, 
and hence was dispensed with. Section 142, Negotiable Instruments 
Law. 

Defendant, however, was required notify the plaintiff pre- 
sentment for payment, demand, and dishonor. Notice protest 


‘not required whether the note made payable within without the 


state. Section 189, Negotiable Instruments Law. Notice dishonor, 
pursuant section 174, subd. Negotiable Instruments Law, was 
given plaintiff. The note herein was due April 14th, 1927, and 
was returned unpaid. Notice nonpayment was received de- 
fendant bank April 15, 1927, which turn notified plaintiff 
that the latter received such notice the 16th day April, 1927. 
then became the duty the plaintiff notify the indorsers such 
presentment, demand, and nonpayment. accomplish this act plain- 
tiff had additional day. Section 178, Negotiable Instruments Law. 
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His failure act diligently cannot charged against the defendant. 
Had the plaintiff notified the indorsers immediately upon receipt 
notice from the defendant, the indorsers would have received timely 
notice and would therefore not have been released from liability. The 
obligation give such notice the indorsers resided the plaintiff 
and not the defendant. Brill Jefferson Bank, 159 App. Div. 
461, 144 539. 

Motion defendant dismiss must granted, and judgment 


directed for it. 


BANK INVESTING MONEY FOR CUSTOMER 
LIABLE FOR LOSS 


Mehaffy Roscoe Farmers’ Savings Bank, Supreme Court Iowa, 
230 Rep. 557 


The plaintiff gave the president the defendant bank $550 
invest and the bank indorsed the plaintiff without recourse 
note for $550 which then held. Later received about $5,000 
from the maker the note pay various notes his which were 
held the bank. The note was not paid. was 
held that the bank was liable the plaintiff for the amount 
the note. 


Action equity which plaintiff prays for accounting, and 
that upon said accounting the plaintiff have judgment against the 
defendant the sum $550, with interest per cent. from 
August 1926, the date the note evidence. The trial court 
entered judgment for the plaintiff for the face said note with 
interest. Defendant appeals. 

Affirmed. 

Seerley Clark and John Hale, all Burlington, for appellant. 

Wilson Jackson, Burlington, for appellee. 


GRAFF, J.—The Roscoe Farmers’ Savings Bank (appellee) 
was engaged Roscoe, Iowa, the banking business all times 
material the issues here involved. Barton was the president 
said bank, and Nellie Peck was The plaintiff-appellee, 
Mrs. Mehaffy, had some money which she desired invest. 
1925 she intrusted Mr. Barton $2,000 for the purpose invest- 
ment. did invest same withdrawing note then owned and 
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the possession the defendant bank. kept the note, the 
request appellee, the vault said bank. 

1927, new note was substituted for the original $2,000 note, 
and was subsequently paid. With this first transaction are not 
upon this trial, except matter history. appears, 
however, that, prior the payment the appellee the $2,000 
instrument, conversation was had between Barton and Mrs. 
relative some other money which she desired Barton invest for 
her. This had reference the involved the instant case. 
Pursuant said Mrs. Mehaffy, March 15, 1926, ex- 
ecuted her check (prepared Barton) the Citizens’ State Bank 
Mediapolis, Iowa, for $550 payable the Roscoe Farmers’ Savings 
Bank. This check was indorsed said payee bank ‘‘C. Bar- 
ton, Vice-President.’’ Clearly the bank received the proceeds. This 
money was invested through Barton, but the record fails 
disclose the character the security taken therefor the first in- 
stance. The record does show, however, that note owned the 
defendant bank the sum $550 dated August 1926, payable 
1927, the order the Farmers’ Savings Bank, 
and signed one Perry Despain, was placed the credit Mrs. 
Mehaffy. Said note was indorsed the bank, wit: ‘‘Pay the 
order Mrs. Mehaffy without This note was 
likewise kept the vault the bank, per original instruction 
given appellee Mr. Barton, the acting officer and manager 
the defendant bank. further shown that, while said note was 
the possession said bank, there was indorsed thereon: ‘‘Int. 
for yr. $33. Mrs. Mehaffy testified that she received check 
for said interest. The said check was not evidence this 
and consequently not shown the best evidence who was the 
drawer the check. 

further shown that October, 1927, Mrs. Mehaffy went 
the bank make inquiry concerning her two loans. The cashier 
(Miss Peck) produced the two notes, one for $2,000, and the other 
for $550. While Mrs. Mehaffy was looking said notes, Barton 
entered his appearance and took the notes out her hands and said: 
man (meaning Despain, maker the $550 note) all right, 
good gold, you will get your Mrs. Mehaffy, not 
being entirely satisfied, returned the bank little later and again 
requested Miss Peck show her the notes. that time Mrs. 
Mehaffy noticed the indorsement the Despain note and said 
Miss Peck: ‘‘That note good, The cashier replied: ‘‘I 
don’t think very this time Mrs. Mehaffy observed 
that new $2,000 note signed Barton had been substituted 
for the Fye note for $2,000. the early part March, 1928, Mrs. 
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Mehaffy went again the bank, and the $2,000 was paid, and she 
was given possession the $550 note. 

further appears that the Bank received from Despain 
about March 1927, personal property, approximately $5,000 
value, pay the notes which Despain owed the bank, which neces- 
‘sarily included the $550 note Despain the bank 
August 1926. This note was then the vault the Roscoe Bank, 
although indorsed said bank the appellee Mrs. Mehaffy. 

The primary fact question may stated follows: ‘‘With whom 
was the plaintiff (appellee) doing business the time question, 
the defendant Roscoe Farmers’ Savings Bank Barton, 
individual?’’ The appellant bank contends that the negotiations 
and the transaction question were personal dealings with 
Barton, and denies liability the part the bank the appellee 
herein. 

Turning the answer, find general denial, and, second 
paragraph division, the allegation that about the day 
1926, the defendant bank sold the plaintiff the ordinary 
business note one Perry Despain dated August 
1926, payable March 1927, and also reciting the indorsement 
the back said note; admits that Nellie Peck, cashier the bank, 
was authorized ‘‘to make that and further alleges 
that the purchase said note was with the full knowledge and ap- 
proval the plaintiff herein. 

Certain questions naturally arise his appeal. the transac- 
tion involved was purely personal transaction between plaintiff 
and Barton, why was the check which evidenced the investment 
$550 made direct the Bank? Why was the check pre- 
pared Barton the form was prepared before the appellee 
attached her signature thereto? Whose note was turned over the 
appellee and placed the keeping the bank. observed that 
the note was owned the bank, and there explanation that 
Barton ever purchased said note from his bank. was the presi- 
dent said bank and was the monarch all surveyed therein, 
and the only inference that can drawn that the note ques- 
tion was taken him president serve the purpose the trans- 
action question. Who paid the interest the Despain note? Who 
made the indorsement the interest paid said note? Why did 
the bank have possession these notes the bank was not the agent 
the appellee? True, Mrs. Mehaffy requested that Barton keep 
possession the note his bank safety first proposition, but 
this does not prove that the transaction was personal with Barton. 
Why did the appellant bank plead the defense did plead its 
answer the facts pleaded were not true? There quarrel 
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the legal propositions governing this case when the facts are de- 
termined. are not unmindful the rule that officer 
bank may act individual private capacity, and the burden 
upon the plaintiff prove preponderance that the bank did 
act for plaintiff the transaction. Pease Citizens’ State Bank 
Earlham, 204 Iowa, 70, 214 486. Under the instant facts 
cannot escape the conclusion that the bank was the agent the 
plaintiff. The bank, therefore, could not secure undue advantage 
from the contract question. Special trust and confidence was re- 
posed the plaintiff, and the bank could not with impunity abuse 
that trust and confidence its own profit. 

The facts here disclose that Despain, the maker the note 
question, ended his business career January, 1927, and March 
1927, turned over the bank all his personal property for disposi- 
tion the bank saw fit. These facts were not communicated 
the bank Mrs. Mehaffy. The bank then had the money for the 
payment the note question and had the note its possession 
and fiduciary capacity. The bank offered explanation why 
did not pay the note Despain (then overdue and unpaid) which 
had indorsed assigned the appellee. True, the agent was not 
insurer, nor there any claim that any bad faith involved 
the original investment, but true that the bank, appellee’s 
agent, received property from the maker the notes the bank, 
including the note suit, for the purpose paying the indebted- 
ness owing the maker the bank for money loaned him the 
bank. 

conclude, did the trial court, that the bank was derelict 
its duty and its obligations fiduciary the appellee. 

Affirmed. 


LIABILITY DRAWER CHECK 


Lake Charles Feed Co. Sabatier, Court Appeal Louisiana, 
125 So. Rep. 318 


Where the holder check deposits and the collecting 
bank sends direct the drawee bank and the drawee issues 
draft payment, but fails before the draft the 
not regarded having been paid; the drawer still remains liable 
the holder for the amount the check. 

NOTE: number earlier decisions, involving facts similar 
the facts involved this has been held that the drawer 
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was discharged from liability because the fact that mailing 
direct the drawee bank was not proper method 
presentment. these cases was decided that, appeared 
that the check would have been paid presented over the bank’s 
counter the drawer would discharged from liability the 
holder’s act forwarding the check mail and receiving the 


draft payment. 


Action the Lake Charles Feed Company Incorporated against 
Sabatier. Judgment for defendant, and plaintiff 
versed and rendered. 

McCoy, Moss King, Lake Charles, for appellant. 
Chappuis Chappuis, Crowley, for appellee. 


LECHE, J.—The pertinent facts this case are not disputed, 
and the main controversy depends for solution question law. 

The defendant sent his check for $825 the plaintiff pay 
claim for merchandise. The check was dated January 15, 1926, and 
was drawn favor plaintiff the Iota Branch Crowley Trust 
Savings Bank. was deposited plaintiff the Na- 
tional Bank Southwestern Louisiana January 18, 1926. 
the same day, the ‘Caleasieu Bank forwarded the check its corre- 
spondent New Orleans, the Canal Commercial Savings Bank, 
for collection. January 20, 1926, the Iota Branch the Crowley 
Trust Savings Bank forwarded the Canal Commercial Bank 
New Orleans its own check, payment that drawn upon 
defendant, but, before the check drawn the Jota Bank could 
the Iota Bank was closed the commissioner state 
banks and the latter check was never paid. 

The Canal Commercial Bank charged back the amount the 
the Caleasieu National Bank, and that bank charged back 
the amount plaintiff. The question the case is: Who must suffer 
the loss the amount for defendant’s check? Must the 
plaintiff, must the defendant, lose it, loss there should be? 
reciting the movements defendant’s check, the dates are given, and, 
from the check itself, appears that was issued Iota, forwarded 
Lake Charles, thence New Orleans, and back Iota, that 
question negligence from delay presenting the check raised 
the pleadings argument, and not disputed that the check 
was presented and sought collected due and ordinary course 
business. 

The original check file the record, and, while appears 
stamped there question that this stamping was 
done the Iota Bank itself, and not plaintiff its collecting 
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agents, for point fact, notwithstanding the stamped mark, plain- 
tiff never received the amount called for said check. 

Although the evidence does not expressly disclose, assumed, 
and not questioned, that the credit given plaintiff the 
National Bank, and that given the Canal Commercial Bank 
New Orleans the National Bank, were conditioned with 
the proviso ‘‘that the amount for defendant’s check 
the Iota Bank paid.’’ other words, there nothing justify 
the inference that the transfers the check the Cal- 
National Bank, and that bank the Canal Commercial 
Bank New Orleans, were sales were transfers the ownership 
the check. These transfers were merely aid of, and for the 
purpose facilitating, collection. The fact that the amount called 
for the check was charged back shows unmistakably the intention 
the parties. 

Nor that plaintiff accepted defendant’s check other- 
wise than with the implied condition that would only considered 
payment when actually paid the drawee bank. There 
doubt that, accepting defendant’s check, plaintiff did not novate 
its which might, for aught know, have been secured 
some privilege which the law may have vested favor plaintiff 

The question, then, its final analysis, whether the check 
bank exchange, issued the Iota Bank, consituted payment not- 
withstanding the fact that such check bank exchange was not 
paid. There express agreement shown the evidence that 
effect, and hold the affirmative that proposition seems inequit- 
able and illogical. statute law jurisprudence pointed out 
sustain such conclusion. 

somewhat similar question was presented this court the 
Holmes Barnes Shawnee Milling Co., La. App. 392 
(see concurring opinion Leche, J.). the Haas al. 
Opelousas St. Landry Bank Trust Co., La. App. 166, although 
the identical question not presented, this court held effect that 
check, the absence express agreement the contrary, does 
not constitute payment until its proceeds are actually received and 
placed under the control and the the collecting bank. 
The money represented the check bank exchange the Iota 
Bank never was received, and never reached the the 
collecting banks, nor the plaintiff this case. There was, there- 
fore, payment. 

This suit upon open account, which not contested, save 
the extent that defendant claims credit $825, which claims 
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have paid his check on- the Iota Branch the Crowley Trust 
Savings Bank, the basis the real controversy the case. 

There another defense made plaintiff the credit com- 
pensation claimed defendant, but unnecessary pass thereon. 

For these reasons, the judgment the district court avoided 
and reversed, and ordered that plaintiff recover defendant 
the sum $1,005.70, with legal interest thereon from judicial de- 
mand, together with all costs this suit, prayed for. 


BANK’S RIGHT SET-OFF 


Marmon Fanning Co. People’s National Bank Elizabeth, New 
Jersey Court Errors and Appeals, 150 Atl. Rep. 402 


bank has right apply deposit the payment 
matured debt owing the bank the depositor. 


Suit the Marmon Fanning Company against the People’s Na- 
tional Bank Elizabeth. From final decree dismissing the bill 
complaint, the complainant appeals. 

Affirmed. 

Green Green, Newark, for appellant. 

Abe David, Elizabeth, for respondent. 


HETFIELD, J.—This appeal from final decree the 
Court Chancery, dismissing the bill complaint, which was one for 
calling upon one the defendants, the People’s National 
Bank Elizabeth, disclose what property and things action the 
said bank held belonging the defendant Marmon Elizabeth Com- 
pany, Inc., and also disclose the manner which the sum $2,000, 
represented certificate deposit issued the defendant bank 
the order Helen Allen and Paul Allen, who are also made 
defendants, had been disposed of, and praying for order directing 
said bank pay the said sum $2,000 account judgment ob- 
tained the complainant, against the defendant, Marmon Elizabeth 
Company, Ine. appears that the said which Paul 
Allen was president and Helen Allen treasurer, was dealer 
automobiles, the Elizabeth, and such desired establish 
line with the complainant, who was distributor Mar- 
mon automobiles. The complainant refused extend any credit, un- 
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less the Marmon Elizabeth Company, could show that had 
$5,000 cash working capital with which business. The 
then endeavored obtain loan from the defendant bank, behalf 
the but, was already indebted the bank for cer- 
tain notes discounted, the sum $3,950, additional credit was re- 
fused, far the company was concerned. 

After further negotiations, the bank finally agreed loan Paul 
Allen and Helen Allen, individually, the sum $11,450, upon 
condition that the loan would secured mortgage $7,500 
their home, and also pledging with the bank certificate deposit 
for $2,000 collateral. The said mortgage was subsequently ex- 
ecuted, and March 1928, the Allens executed collateral note 
the bank, the sum $11,450, and received cashier’s check pay- 
able their order for that amount. The check was indorsed the 
Allens, and deposited the account the Marmon Elizabeth Com- 
pany, Checks were drawn against this deposit, one the sum 
$3,950, for payment notes the Elizabeth Company which were 
indorsed the Allens, individually, one for $2,500, pay second 
mortgage their home, and one for the sum $2,000, payable the 
order the bank, for which the bank issued certificate deposit 
the order Helen Allen, and Paul Allen, which certificate was 
indorsed blank them, and left with the bank collateral, pur- 
suant the understanding had with the bank. further appears 
that August 1928, the bank credited the $2,000 certificate 
deposit the loan $11,450 accordance with the terms the 
note given the Allens. The complainant, August 21, 
1928, judgment the New Jersey Supreme Court against 
the Elizabeth Company, for $2,333.75, and November 1928, the 
sheriff the Union, virtue execution him di- 
rected, levied upon all the moneys the hands the bank, due 
due, the Elizabeth Company. The bank refused pay 
over any moneys the sheriff and, reason thereof, the present bill 
was filed the complainant. 

The complainant contends that the dismissal the bill was er- 
roneous, that the Elizabeth Company’s check for $2,000 was given 
the bank payment the certificate deposit, accordance 
with agreement between the bank and the said Elizabeth Company, 
the effect that the $2,000 were represent part the Elizabeth 
Company’s account, and was applied said account when re- 
quired the company, and that reason thereof the certificate 
deposit was special deposit between the company and the bank, and 
could not applied any purpose other than that for which was 
deposited. fail find any evidence warrant such 
The Elizabeth Company was not party, any sense, the transac- 
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tion whereby the Allens, individuals, procured loan from the bank, 
upon certain terms and conditions, which they personally agreed; 
one which being that the sum $2,000 should used purchase 
certificate deposit, which, turn, was pledged with the bank 
collateral. The amount the loan was paid the bank the 
Allens individually, and they immediately paid some indebtedness 
the company’s well their own, leaving balance hand, which 
they allowed used the company’s business, $3,000. Under 
these cannot conceive what manner the $2,000 
constituted special deposit. 

further contended the complainant that credit was ex- 
tended the Elizabeth Company, reason misrepresentations 
the part the bank the effect that the sum $5,000 was available 
for the the Elizabeth Company, and therefore the bank 
estopped from denying that the certificate deposit was part the 
company’s assets. This denied the bank; but, true, cannot 
see how would affect the ownership the security given the 
transaction, which the company was not party, how any loss 
sustained the complainant others, reason the bank’s mis- 
representations, can compensated for moneys belonging the 
Allens. general rule, that bank has the right set off 
apply the deposit its debtor the payment his matured debts, 
upon the theory that, the depositor indebted the bank upon 
demand which due, the funds its possession may properly and 
justly applied payment such debt, and has therefore right 
retain such funds until payment actually made. 
The decree the Court will affirmed. 


GIVING POSTDATED CHECK NOT VIOLATION 
BAD CHECK LAW 


People Mazeloff, New York Supreme Court, Appellate Division, 
242 Supp. 623 


The giving postdated check, which subsequently refused 
insufficient funds, not violation section 1292-a 
the New York Penal Code, popularly known the Bad 

aw. 
postdated check not check within the meaning section 
321 the New York Negotiable Instruments Law, which defines 


NOTE For similar decisions see Banking Law Journal Digest (Third 
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check ‘‘a bill exchange drawn bank payable 
demand.’’ The reason that the check, being postdated, not 
payable demand. 


Aaron Mazeloff was convicted issuing fraudulent check 
violation Penal Law, 1292-a, and appeals. 

Reversed, information dismissed, and defendant discharged. 

Joseph Heller, New York City, for appellant. 

Thomas Crain, Dist. Atty., New York City, (Michael 
Driscoll, Deputy Asst. Dist. New York City, counsel), 
for the People. 


McAVOY, J.—The defendant borrowed the sum $1,000 from the 
complainant and gave him promissory note the sum $1,080 due 
three months. one payment $355 had been made, de- 
fendant gave complainant check bearing date October 30, 1929, 
which check was made and issued the October 
1929, and was given account the indebtedness which was then 
past due. 

Defendant was convicted the crime defined section 1292-a 
the Penal Law. far the same applicable the situation 
herein, that section reads: 


person who, with intent defraud, shall make draw 
utter deliver any check, draft order for the payment money 
upon any bank other depositary, knowing the time such mak- 
ing that the maker drawer has not sufficient funds 
with such bank for the payment such check, although 
express representation made reference thereto, shall 
shall prima facie evidence intent defraud and knowledge 
insufficient funds.’’ 


will seen that section 1292-a does not recite postdated checks 
among the prohibited items. The instruments are, described, 
draft order.’’ 

Section the Negotiable Instruments Law defines 
bill exchange drawn bank payable demand. So, 
the instrument question was not within the meaning 
section 321, and issue under the conditions described the act 
does not, therefore, constitute crime within the meaning section 
1292-a the Penal Law. 

Fraud cannot predicated upon nonperformance future 
promise, and postdated check mere promise discharge 
ent obligation future date. 
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The fact its nonpayment when the due date arrives 
—without more—is more evidence that was given with fraudulent 
intent than the permitting promissory note protest 
12, 118 779, 780. 


think the legislative mandate does not make manifest intent 
include postdated check among the prohibited instruments de- 
seribed the section, and that the implication giving postdated 
check that the maker has not presently funds deposit rather 
than that has. 

The judgment should reversed, the information dismissed, and 
the defendant discharged. 


DEPOSIT NOT PROTECTED GUARANTY 
FUND 


State Dunbar State Bank, Supreme Court Nebraska, 230 
Rep. 687 


Where Liberty bonds, left with bank for safekeeping, are sold 
the bank’s officers, who convert the proceeds and substitute cer- 
deposit therefor, without the knowledge the owner 
the bonds, the transaction does not create deposit within the 
protection the Nebraska deposit guaranty law. 


Proceeding the state, the relation Spillman, attorney 
general, against the Dunbar State Bank and Dempster, receiver 
thereof, which John Mead intervened. From judgment that 
intervener’s claim was preferred and payable out depositors’ guar- 
anty fund, the bank and its receiver appeal. 

Reversed and remanded with instructions. 

Skiles, Beynon, and Albert Johnston, all Lincoln, 
for appellants. 

Thomas Dunbar, Nebraska City, for appellee. 


DINEEN, J.—This arises out the failure the Dunbar 
State Bank Dunbar, Nebraska. Intervener John 
chased through the defendant Dunbar State Bank, then solvent, 
erty bonds the principal sum $1,700. These bonds were left 
the bank for safekeeping; and July 1928, the bank being then 
insolvent, intervener immediately the defendant bank for his 
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bonds, and was informed Mr. special agent for the guaranty 
fund commission for the state Nebraska, that the bonds had been 
sold some time prior Mr. Murray, the president de- 
fendant bank, and lieu thereof there were deposit defendant 
bank certificates deposit for $1,200 and $500 signed Thomas 
Murray, president, and dated January 13, 1927. Being advised, 
intervener Mead filed his claim with the receiver for defendant bank 
based upon said two certifieates defendant bank. The trial court 
found that the intervener Mead’s claim was preferred and was pay- 
able out the depositors’ guaranty fund. 

The question determined this case is: Was the deposit 
good faith deposit within the meaning the depositors’ guaranty 
law? The bonds were left the bank and without the knowledge 
eonsent the intervener were disposed official the bank. 
presume that under the circumstances was the intent the 
intervener make general deposit within the meaning the de- 
positors’ guaranty fund think too remote. said the case 
State Clinton State Bank, 116 Neb. 482, 218 95: 

certain Liberty bonds were purchased bank for 
customer, but were never delivered the customer, being left with the 
bank for safekeeping, and were subsequently sold the bank without 
the consent the customer, neither the bonds nor their proceeds con- 
stituted deposit within the protection the state guaranty fund.’’ 


the bar, however, certificates deposit were issued 
intervener but retained the bank, and intervener had knowledge 
the issuance the certificates until called for his bonds, about 
July 1928, which time the bank was insolvent. While may 
proper infer that the said certificates were issued the date 
they bear, January 13, 1927, there evidence the record 
show when the intervener’s bonds were converted the bank, nor 
there evidence sufficient establish the fact that, when said certificates 
were issued, lieu thereof the money its equivalent was effect 
placed the command the bank, was necessary under the 
holding this court State Farmers’ State Bank, 111 Neb. 117, 
196 908, follows: ‘‘In order create deposit which will 
protected the guaranty law, the term ‘deposit’ understood 
section 8033, Comp. St. 1922, necessary that money its 
equivalent shall intention and effect placed the com- 
mand the bank under circumstances which not transgress specific 
limitations the bank guaranty 

therefore follows that the judgment should reversed and the 
remanded, with instructions enter decree conformance 
with this opinion. 
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DIRECTOR’S CLAIM FOR BONDS LEFT FOR 
SAFEKEEPING AND STOLEN 
BANK EMPLOYEE 


Johnson National Bank Franklin, United States Circuit Court 
Appeals, Fed. Rep. (2d) 364 


bank director, who leaves bonds with the bank for safekeep- 
ing, which bonds are stolen employee the bank, has 
claim against the bank, either preferred general creditor, 
upon the failure the bank. 


Action Johnson, trustee, against the National Bank 
Franklin and Herbert Pearson, receiver thereof. Decree for defend- 
ants, and plaintiff brings error. 

Affirmed. 

Meacham, Chattanooga, Tenn. (Myles O’Connor, 
Nashville, Tenn., and Cantrell, Meacham Moon, Chattanooga, 
Tenn., the brief), for appellant. 

Cecil Sims, Nashville, Tenn: (Bass, Berry Sims, Nashville, 
Tenn., the brief), for appellees. 


PER CURIAM.—In January 1920, appellant delivered 
Green, cashier the National Bank Franklin, for safekeeping, 
Liberty bonds the face value $13;000. The bank had small 
number tin boxes which kept its burglar and fireproof safe, 
and which permitted its directors and perhaps some its de- 
positors place their securities. Appellant was one its directors, 
and Green accepted the bonds and placed them one these boxes. 
was directed appellant clip the coupons the bonds they 
became due and place the proceeds appellant’s credit the bank. 
Thereafter, until the bank failed 1926, Green regularly credited ap- 
pellant the books the bank with amounts representing the cou- 
pons they became due. Appellant did not again see the bonds 
after delivering them Green, who alone, with other employees 
the bank, had access the safe. Upon the failure the bank ap- 
pellant applied Pearson, the receiver, for the return the bonds. 
Pearson caused search made for them the bank, but was 
unable find them. found the vault box 
empty envelope bearing the words, ‘‘Bonds Johnston, $13,- 
000.00,’’ Green’s handwriting. Thereupon appellant filed with the 
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receiver creditor’s claim for the amount the bonds, and this being 
denied, brought this action have his elaim allowed preferred 
claim against the bank, and any event permitted share 
ratably with the general creditors the distribution the bank’s 
assets. Upon the hearing the lower court the bill was dismissed. 

The evidence shows that the bonds were stolen from the box 
some employee the bank. For present purposes accept the 
hypothesis that the bank was bailee, Pennington Farmers’ 
Merchants’ Bank, 144 Tenn. 188, 231 545, 1213, 
held the measure referred Preston Prather, 137 
605, Ct. 162, Ed. 788; that is, the care that 
ordinarily prudent person would usually exercise protecting his own 
property similar character. may assume also that there was 
negligence the part the bank, but there was, consisted the 
failure the directors, whom appellant was one, exercise proper 
eare selecting the employees the bank failing discover 
that one them was dishonest. The negligence therefore was ap- 
pellant’s much that the other directors, and recover 
for his own negligence the prejudice depositors and other in- 
nocent creditors the bank. makes difference that held the 
bonds trustee for himself life beneficiary with the remainder 
others. between him and the bank this proceeding the 
sole party interest. The bank made engagement with the re- 
maindermen, and their rights depend, not upon what the bank did 
apart from its duty him, but upon his responsibility them 

The decree affirmed. 


DEPOSIT WHEN BANK INSOLVENT 


Florence Mines Co. Prescott State Bank, Supreme Court Arizona, 
287 Pac. Rep. 296 


deposit made when bank insolvent not entitled 
preference payment unless the deposit, some form, can 
traced into the hands the receiver. 


Suit the Florence Mines Company against the Prescott State 
Bank, corporation, and others. Judgment for defendants, and plain- 
tiff appeals. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Affirmed. 

Hammond, Prescott, for appellant. 

John Ellis and Westervelt, both Prescott, for appellees. 

LOCKWOOD, J.—Florence Mines Company, corporation, 
hereinafter called plaintiff, brought suit against the State 
Bank, banking corporation, Hammons superintendent 
banks for the state Arizona, and Homer Wood, special deputy 
superintendent banks and officio receiver, hereinafter called de- 
fendants, recover $1,566.08 which plaintiff claimed was trust 
fund the hands the superintendent banks receiver the 
State Bank. The matter was tried before the court upon 
agreed statement facts, and judgment was rendered favor 
defendants, from which judgment this appeal taken. 

the contention plaintiff that certain deposit made 
the State Bank was trust fund for the reason that 
the time such deposit the bank was hopelessly insolvent the 
knowledge its officers and directors. the general rule law 
that where bank hopelessly and irretrievably insolvent the 
knowledge its officers, and that the responsible officers have 
reasonable hope that might regain sound condition, ac- 
cepted becomes trust fund and may recovered such under the 
proper circumstances. Bruner First National Bank Johnson 
New Orleans Debenture Redemption Co. (C. A.) 102 780, 
for the recovery the case Jarvis Hammons, Ariz. 444, 259 
886, 889, and the case Hammons National Surety Co. (Ariz.) 
287 292, just decided. The correct rule applied determin- 
ing whether preferred lien against the estate insolvent should 
allowed stated follows Jarvis Hammons, supra: 


right recover trust fund full from the assignee 
receiver insolvent debtor depends upon several things, the three 
principal ones being: First, the establishment the fact that the 
deposit the money with the debtor was made under circumstances 
creating trust; second, affirmative showing that reason the 
transaction physical assets coming into the hands the 
receiver assignee were augmented the transaction; and third, 
the ability the claimant trace his deposit, either its original 
form changed form, into the hand the receiver. 

the deposit cash and the cash is, the debtor, commingled 
with other cash belonging the debtor and the commingled funds 
not, subsequent the deposit, decrease below the amount de- 
posit, will presumed that the cash remaining the commingled 
fund that cestui que trust for the reason will presumed 
that the debtor, now insolvent, paying out moneys, paid out his 
own rather that the cestui que trust.’’ 
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Assuming, for the sake the argument only, that the agreed state- 
ment facts shows the creation trust favor plaintiff, and 
that reason the transaction the actual physical assets coming 
into the hands the receiver were augmented thereby, there noth- 
ing which would enable trace the deposit either its original 
changed form into the hands the receiver. The deposit was cash, 
and the statement facts fails utterly show, either what became 
that particular cash, that any cash whatever came into the hands 
the receiver when the bank was closed. Plaintiff has failed, there- 
fore, within the rule Jarvis Hammons, supra, and Hammons 
National Surety Co., supra, trace his deposit into the hands the 
receiver, and this being one the neeessary requirements before 
can recover the amount thereof trust fund from the receiver, the 
trial court correctly rendered judgment against him. 

The judgment the superior court Yavapai County there- 
fore affirmed. 


BANK NOT HOLDER DUE COURSE 


New First National Bank Paragould Hogue, Springfield, Mo., 
Court Appeals, Rep. (2d) 117 


bank, which gives depositor credit for the amount 
which revoked the event that the check 
not collected, does not become holder due course the 
check and enforce against the drawer the latter shows 
that the check was obtained from him fraud. 


Action the New First National Bank Paragould, Ark., 
against Mattie Hogue and another. From adverse judgment, 
plaintiff appeals. 

Affirmed. 

Huddleston, Paragold, Ark., and Orville Zimmerman, 
Kennett, for appellant. 

Hal McHaney, Kennett, for respondents. 


COX, upon check drawn Mattie Hogue 
upon the People’s Bank Holeomb and payable Stacey. 
The verdict and judgment went favor defendants and plaintiff 
appealed. answer Mattie Hogue alleges that the check 
sued was obtained from her Stacey fraud and without con- 
sideration. That appellant was not holder due course, and that 
plaintiff was not fact the owner said check, and also that 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 496. 
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plaintiff had knowledge the fact that the check was procured 
fraud and was without consideration the time said check was 
placed its hands Stacey. 

the close all the evidence the court instructed the jury 
find for defendant, People’s Bank Holcomb, and verdict for 
was returned accordingly and exception was taken that action 
that defendant not this court. The plaintiff appealed from 
judgment favor defendant, Mattie Hogue. 

The general facts this case are substantially follows: Mr. 
Stacey was sales agent for the Baldwin Piano Company, and 
such sold defendant, Mattie Hogue, piano and took from her 
note for $400 payable the piano company for the balance 
the purchase price. short time before this note came due, Stacey 
came the home Mrs. Hogue and spoke being hard and 
wanted sell her note another party. Mrs. Hogue then con- 
that her note was almost due, she would make payment 
and asked Stacey whom she should make the check payable 
and said make payable him and she then gave him her 
check the People’s Bank Holeomb for $331.60 payable him. 
She later learned that did not have authority collect her note 
the piano company and she then stopped payment the check. 
Other facts will noted later. 

There are two assignments error follows: 

The Court erred refusing appellant’s requested instruction 
the close all the evidence for directed verdict. 


The Court erred giving Instruction for defendant Mattie 


The demurrer defendant’s evidence based the contention 
that the evidence shows without contradiction that plaintiff received 
the check from Stacey and gave him credit his account the bank 
and permitted him check against and doing so, the plaintiff 
bank became holder due course. the evidence showed those 
facts and nothing more and there was evidence the contrary, 
think that position would sound. The holder negotiable 
instrument, the absence any proof all, is, prima facie, the 
holder due course, but when shown that the instrument was 
procured fraud the first instance, that prima facie case 
dispelled until proof offered the holder show that was 
procured him for value before maturity and ignorance any 
defect the title. When that done and evidence contradict 
appears, then the prima facie the holder becomes con- 
elusive. Baade Cramer, 278 Mo. 516, 526, 213 121. And 
where that condition the evidence present think directed 
verdict for the holder should given, but that not the case here. 
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cashier testified behalf plaintiff that Stacey was 
depositor plaintiff bank. That presented the check ques- 
tion the bank which received and placed the amount the 
credit The bank then sent through the usual channel 
for collection and when reached the People’s Bank 
which was drawn, payment upon had been stopped the 
drawer, Mattie Hogue. The bank then charged the amount 
the back Stacey’s and when that was done, Stacey’s 
account was overdrawn the sum $201.16, the amount the bank 
seeks recover this action. cross-examination, after stating 
that the bank received the check January and charged back 
Stacey’s account February 7th, testified: 
against his account that date and quit paying checks his account 
because did not get our money for it. The gave Stacey 
was subject payment the check and were looking for Stacey 
make the overdraft. extended the our books 
matter convenience keeping our books and matter 
courtesy Mr. Stacey which general custom. The 
gave him wasn’t last the Mrs. Hogue’s check wasn’t 
made. knew was selling pianos for the Baldwin Piano 
Company and when would make deposits would tell what 
good week had had. told was selling pianos com- 
mission basis. knew this from Mrs. Hogue was taken for 
Baldwin Piano. This was just matter bookkeeping 
will stay that way pending the result this case. lose the 

The defense then placed the defendant, Mattie Hogue, the 
stand and she testified facts showing that Stacey obtained the 
check question fraud. the time Stacey deposited this check 
plaintiff bank, deposit slip was given him the bank. This 
deposit slip showed deposit Stacey check $331.60. also 
contained other statements from which note the following: All 
checks and drafts are subject payment under condition 
stated back duplicate ticket the back the 
deposit ticket was the following: items not payable Paragould 
received this bank for collection are taken the owner’s 
risk. This bank agent for the owner will forward same the 
agents out this state but should such collecting agents 
the proceeds remit any checks drafts which are there- 
after dishonored, the amount for which credit has been given will 
charged back. All checks and drafts are credited subject 
payment.’’ 

After all the foregoing evidence was in, could not said that 
plaintiff had clearly established its prima facie ‘case 
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sulted from the fact that was the holder the check, uncontra- 
dicted evidence which made the prima facie case conclusive and 
made the duty the court direct verdict its favor. 
was clearly question for the jury determine whether the 
bought the check took for collection and the court did not err 
refusing give peremptory instruction for plaintiff. 

Instruction No. the giving which assigned error, told 
the jury that they should find that defendant, Mattie Hogue, 
was induced execute the check question false representations 
made Stacey, then the burden was plaintiff show the 
greater weight evidence that received said check deposit for 
the Stacey without notice said misrepresentations. 
contended that this instruction was erroneous because the burden 
show that plaintiff was innocent holder does not shift 
plaintiff until the defense has offered evidence tending show that 
plaintiff was not innocent holder. The mere proof that the instru- 
ment was secured fraud not sufficient place upon the plaintiff 
the burden show its innocence. this appellant mistaken. 
Our statute, section 845, Stat. 1919, provides ‘‘Every holder 
deemed prima facie holder due course; but when 
shown that the title any person who has negotiated the instrument 
was defective, the burden the holder prove that some 
person under whom claims acquired the title holder due 
See, also, Keim Vette, 167 Mo. 389, 399, 
223; Baade Cramer, 278 Mo. 516, 526, 213 121. 

Instruction No. was not erroneous the question fraud and 
the burden proof. 

The judgment will affirmed. 


TRUST DEED EXECUTED PROTECT DE- 
POSITORS INVALID 


Johnson Neal, Supreme Court Georgia, 152 Rep. 108 


The cashier and president bank executed deed trust 
whereby certain real property was conveyed trustee, who was 
authorized sell the property and out the proceeds pay 
tain persons named the deed the amounts 
deposit issued them the bank the bank should fail pay 
them. The cashier knew the time the deed was executed that 
the bank was failing condition. The bank, fact, closed its 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) § 406. 
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doors the following day. The cashier received consideration 
for the execution the deed trust, and such deed was executed 
without any knowledge the part the persons named therein. 
reason the deed question the cashier was stripped all 
his assets. the time was indebted one Neal, who 
subsequently made further advances him. The cashier later 
gave Neal warranty deed covering the property described the 
deed trust security for the amounts advanced him. was 
held that the deed trust was void, because was made without 
consideration, that such deed should canceled, and that the deed 
given Neal was valid existing lien the property described. 


Suit Johnson, trustee, and others against Neal, 
which Neal filed intervention. Judgment for defendant 
and intervener, and plaintiffs bring error. Affirmed. 

January 1925, Neal described real estate 
the city Thomson Johnson, and successors, ‘‘for the follow- 
ing uses and trusts. The following parties have paid the Thomson 
City Bank the sums opposite thefr respective names, and received 
therefor time certificates deposit, wit: [Here are tabulated the 
names number persons, with amounts money stated op- 
posite each their Should the said Thomson City Bank, 
its assets, administered any one else, fail pay said above- 
named parties the full amount due the certificates given them 
said bank, then said Johnson hereby authorized sell 
private sale, deems best, the house and lot hereby 
make good and sufficient titles the purchaser, and out 
the proceeds thereof pay each said holders time certificates 
given them said bank such amount the said bank, its assets, 
fail, pay said certificate, and pay the balance such proceeds, 
any, the grantor.’’ 

Suit was brought Johnson trustee for the persons named 
the deed, alleging the execution this deed; that the grantor the 
time was and president Thomson City Bank; that had 
guaranteed the beneficiaries named the deed the payment the 
amounts deposited each them the bank, and obligated him- 
self pay them such balances account their deposits they 
should fail receive from the bank, its assets; that subsequently 
the execution the deed the affairs the bank were taken over 
and administered the state banking department; that the persons 
named beneficiaries the deed had been paid 1/5 per cent. 
their deposits, leaving balance unpaid 4/5 per and that 
petitioner had been requested the beneficiaries under said trust 
deed, who hold two-thirds amount the indebtedness secured 
the deed, bring the petition. prayed for order directing the pay- 
ment into court all sums due each the beneficiaries named the 
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deed, together with interest and costs and that, upon failure make 
payment, the property described the deed sold for said purpose. 

The answer the defendant denied that guaranteed the pay- 
ment the persons named the deed any amounts whatsoever, 
and that obligated himself pay the amounts set opposite the 
names the parties mentioned the deed; and set that the deed 
mentioned was null and void, and had never been force and effect, 
for the reason that was not based upon valid consideration; that 
defendant never, before, the time executing the deed received 
anything value consideration for it; that was 
voluntary conveyance, dictated spirit generosity, given without 
mature deliberation, and under the excitement; 
was executed one day before the bank closed its doors and placed its 
affairs the hands the state bank examiner, when defendant 
officer and director the bank knew the impending failure that 
would probably cause loss his friends who were stockholders and 
depositors the bank, and time when was suffering great 
mental anguish and under the impulse mental distress, and out 
desire something help the persons named the deed, 
tarily, without consideration, and without any knowledge the part 
the persons named the deed concerning the condition the bank 
the fact that the deed was being executed; that benefit accrued 
the grantor and injury accrued Johnson, trustee; and that the 
deed was nudum pactum, and did not rest upon any valid considera- 
tion. The answer prayed for decree setting the deed aside null 
and void, record, and establishing the title the de- 
fendant the property. 

intervention was filed Neal, setting out that Janu- 
ary 1925, Neal, the defendant, was indebted intervener 
the sum $7,072.37; that subsequently designated dates the de- 
fendant had become further indebted intervener specified 
amounts; that 1926, intervener had taken from the de- 
fendant, security for said amounts, warranty deed covering the 
identical property described the deed Johnson trustee; that 
the time the execution the deed Johnson, trustee, Neal 
was not indebted the persons named that deed claimed; that 
there was consideration for the execution that deed; that the 
the property the deed Johnson, trustee, stripped 
Neal assets leave him insolvent; that Neal was the 
pay sum equal the total the capital stock owned him; 
that this obligation was lien upon his assets and liability the 
time the execution the deed Johnson; that all the money 
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loaned intervener Neal and after January 14, 1925, was 
used Neal paying his stock assessment, and the plaintiffs, 
depositors, had received their pro rata part said amounts the 
dividend paid them the liquidation the bank; that intervener 
had knowledge the execution existence said trust deed 
the time loaned money; that the property described all the 
property owned Neal; and that insufficient pay de- 
positors and intervener. Intervener also adopted the answer 
fendant. prayed that the foreclosure the trust deed en- 
joined, that the claim intervener established first lien against 
the property, and for general relief. 

The case was submitted upon statement which all 
parties agreed, the court without the intervention jury. Decree 
was entered stated the headnote. 

Felts, Warrenton, for plaintiffs error. 

West, Thomson and Neal, Montezuma, for de- 
fendants error. 


PER court did not err rendering decree that 
the deed from Neal Johnson, trustee (for named 
persons) null and void being without consideration, 
providing that the same record, and declaring the deed 
erty secure the several items indebtedness due 
Neal Neal. Judgment affirmed. 


TIME FOR PRESENTMENT CHECK 


Russell Buxton, Supreme Court Minnesota, 231 Rep. 789 


The plaintiff received check drawn bank about seven and 
one-half miles from the place where lived. deposited six 
days later his bank the same town the drawee, but was 
dishonored because the drawee failed the following day. was 
held that the question whether the was presented within 
reasonable time charge the drawer with liability was one 
fact for the jury decide. 


Action Charles Russell against Harry Buxton. From 
order denying his alternative motion for judgment non obstante 
new trial, defendant appeals. 

Wright, Nelson Plunkett, Austin, for appellant. 

Sasse, French Dunnette, Austin, for respondent. 


NOTE For similar decisions see Law Journal Digest (Third 
Edition) 
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WILSON, J.—Defendant appealed from order denying his 
alternative motion for judgment non obstante new trial. 

Plaintiff, farmer, lives about seven and one-half miles from 
Austin. Tuesday, November 27, 1928, about four o’clock m., 
defendant gave plaintiff check $82.50 for cow. The check was 
drawn Farmers’ Merchants’ State Bank Austin. The next 
day, Wednesday, plaintiff stacked corn fodder. Thursday was Thanks- 
giving Day. Friday and Saturday plaintiff again stacked corn 
fodder. The next day was Sunday. Monday, December 1928, 
plaintiff went Austin, and about four o’clock deposited the 
check his the Austin National Bank, where plaintiff car- 
ried his bank the following day, Tuesday, December 
1928, the drawee bank failed open. The Austin National Bank 
therefore could not collect the check, and charged back plain- 
tiff’s From the date the check December 1928, 
defendant had sufficient money the drawee bank pay the check. 
The check has never been paid. Plaintiff owns automobile, and 
there good graveled road from his farm home Austin. 

this state check must presented for payment within 
reasonable time after its issue and delivery, the drawer will 
discharged from liability thereon the extent the loss caused 
the delay. 7229. Regard must had the facts 
each particular case. 1923, 7237. Delay excusable when 
beyond the control the holder and not 
imputable his default, misconduct, negligence. 
7202. Commercial Investment Trust Lundgren-Wittensten Co., 
173 Minn. 83, 216 531, 492. 

The rule applicable the drawee and holder who lived the same 
stated Commercial Investment Trust Lundgren-Wit- 
tensten, supra, requiring the holder present the check for payment 
not later than the next business day after received, not ap- 
plicable the parties this action, since they not live the same 
city. Nor does the statute say that one situated plaintiff must 
present the check the earliest opportunity. Each case must rest 
its own facts. What reasonable time for presentment when 
the drawer and holder not live the same city usually ques- 
tion fact under all the cireumstances the particular case. 

are the opinion that the question whether not the 
check this under all the was presented for pay- 
ment within reasonable time was for the jury. Peterson School 
No. 14, 162 Minn. 357, 203 46; Commercial Investment 
Trust Co. Lundgren-Wittensten Co., supra. 

Affirmed. 


